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(i) 


QUESTIONS PRESENTED 


I. 


In a criminal trial where the defendant testified to an alibi defense 
involving employment at the times involved in the crime, where the em- 


ployer testifies as a rebuttal witness, was it error to permit him to 
testify as to the contents of certain irregularly kept "records," them- 
selves not admissible, for the purpose of impeaching the defendant's 
alibi testimony ? 


I. 


Has a defendant had a fair trial when a Government rebuttal wit- 
ness is allowed to testify as to the falsity of a document written by the 
witness which completely impeached his rebuttal testimony when the 
defendant's principal defense was alibi? 


i. 


In a criminal trial where a rebuttal witness testifies that his 
failure to perform a certain act required by law to be performed by him 
was based upon an erroneous interpretation of the law which he states 
as being the fact, and where the failure to perform such act bears upon 
his credibility as a rebuttal witness, was it error for a trial court to 
refuse to instruct the jury concerning the law upon the subject? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under 28 United States 
Code 1291 and Rule 37 of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


On January 5, 1960, there was filed in the District Court a 15- 
Count indictment charging Appellant and co-defendant, Leroy Williams, 
with violations of the Narcotics laws. (J.A. 2) The indictment charged 
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Appellant with sales of heroin to Officer Richard K. Bowden on the 
dates of August 22, 1959; September 4, 1959; and October 5, 1959 
(Counts 1, 4, 7, and 10), in violation of 26 United States Code 4705(a). 
In Counts 2, 5, 8, and 11, the indictment charged Appellant with the pur- 
chase, sale and dispensation of the same narcotics as charged in the 
aforementioned Counts, not from a tax-stamped package, et cetera, in 
violation of 26 United States Code 4704(a). In Counts 3, 6, 9, and 12, 
the indictment charged Appellant with the unlawful importation of nar- 
cotics in violation of 21 United States Code 174. Appellant was charged 
sole in all Counts except Counts 4, 5 and 6. In these Counts, he was 
charged jointly with the co-defendant, Leroy Williams. (J.A. 3) Appel- 
lant was not charged in Counts 13, 14 and 15 of the indictment, these 
Counts charged co-defendant Williams sole. (JA. 5) 


At the trial held in the District Court November 1, 2, 7 and 8, 1960, 
the principal witness for the Government, Officer Richard K. Bowden, 
testified that on the dates in question he purchased from Appellant and 
his co-defendant quantities of narcotics not from or in a tax-stamped 
package and not pursuant to an order form. 


The testimony of Officer Bowden was marked by the very frequent 
use of his typewritten notes which he referred to more than a dozen times. 
(JA. 9, 10, 13, 15, 18, 20, 40, 42, 46, 48, 50, 51, 53, 54, 61, 66) Appellant 
and his co-defendant objected to the mode and manner of testifying em- 


ployed by the witness Bowden on many occasions. 


In his own behalf, Appellant took the stand. (J.A. 80) Appellant 
testified that he had not sold narcotics to Officer Bowden. Appellant 
testified that he had never seen the witness Bowden until he was con- 
fronted with him at the Preliminary Hearing of his case. (J.A. 81) 
Roland W. Brown further testified that on September 4, 1959, between the 
hours of 5:30 A.M. to 7:30 P.M., he was employed and was present in the 
establishment of the Davis Seafood Company (J.A. 81) and that on Septem- 
ber 10, 1959 and October 5, 1959, he was also employed by Davis during 
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the hours alleged by the witness Bowden to have been the hours of the 
alleged sales of narcotics. (J.A. 82) 


After the conclusion of Appellant's evidence, the Government called 
as a rebuttal witness Benjamin Davis, the owner of the Davis Seafood 
Company, for the purpose of impeaching the alibi testimony of Roland W. 
Brown. (J.A. 87) : 


Mr. Benjamin Davis was permitted to testify concerning the contents 
of what was termed "records" over the vigorous objections of Brown's 
counsel. The witness Davis was asked upon direct examination whether or 
not certain records reflected that Roland W. Brown worked for Davis on 
September 4, 1959 and September 10, 1959. (J.A. 89) Defense counsel 
objected. (J.A. 89) Davis then testified that Brown was not employed by 
him on any of the dates in question. 


The witness Davis was asked to examine the "record" (Government 
No. 14 for identification) and testify whether or not that record reflected 
whether or not Roland Brown worked for him on October 5, 1959. (J.A. 
90) This was, of course, subject to the same objection, but the witness 
was permitted to testify that Brown did not work for him on that date. 


The "records" were never qualified under the Federal Shop Book 


Rule and, indeed, upon cross-examination it was developed that the wit- 


ness Davis did not keep or write the particular records concerning which 
he testified. (JA.93, 99) These "records" were kept in a most irregu- 
lar manner. They were "kept" on the backs of old invoice books without 
indication as to year. (J.A. 93, 99) When asked concerning who kept or 
made the writings on the backs of the old invoice books, the rebuttal wit- 
ness Davis testified, "A. It's printing. I THINK that was done by one of 
of the employees, Angelo." 


During cross-examination, the witness Davis produced tax 
records upon request of defense counsel. These consisted of copies of 
the Social Security or F 1.C.A. (Form 941) quarterly tax return for the 
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years 1958 and 1959 filed by Davis and copies of his District of Colum- 
bia Unemployment Compensation tax forms filed by him during the 
same period and for the corresponding quarters. (JA. 111-120) Also, 
for the first time upon cross-examination, Mr. Davis produced his 
“payroll book." Curiously enough, it appeared to be the consistent 
practice of Mr. Davis to list upon his payroll book, his F.1.C.A. tax 
returns and his District of Columbia Unemployment Compensation tax 
returns each quarter, in almost all instances, only half of his employees 
according to the records kept of employees on the backs of the invoice 
books. (J.A. 111-120) During the same cross-examination, the Court 
sustained the Government's objection and refused to permit Davis to 
answer a question as to his 1957 tax difficulty. (J.A. 115) 


Davis never listed Roland W. Brown on ANY tax return, nor did 
he ever list Brown upon his payroll book, even during periods when he 
admitted that Brown had been actually employed for continuous periods 
of more than a week. (J.A. 119, 120) 


Davis said that he did not file a Form W-4 with the Treasury 
Department indicating the annual earnings of Roland Brown because 
Brown "did not earn enough money" and because he understood that an 
employee had to earn more than $100.00 in a quarter to require filing. 
(J.A.94) The witness later testified that he deducted Social Security 
tax from the earnings of Roland Brown. (J.A. 100) Later, he changed 
his testimony saying he did not deduct Social Security tax from Brown's 
earnings. (J.A. 100) Because of this testimony, defense counsel re- 
quested the Court to instruct the jury upon the subject of casual labor 
under the Code definition 26 United States Code, Section 3401 (a) (4) so 
that the jury would understand what was required to be filed by Davis 
under the law. The request was refused. (JA. 100) Before the jury 


was charged, the request was again made of the Court and again 
refused. (J.A. 120) 
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During cross-examination, defense counsel produced a written 
statement in the handwriting of Davis (Defendant's Exhibit No. 1), dated 
February 24, 1960, in which Davis stated: 'Roland Brown worked ona 
part-time basis during the months of September and October of 1959; 
he worked on the week ends consisting of Thursday, Friday and Satur- 
day of every week during those two months." (JA. 98) 


Being confronted with his own handwritten statement, Davis 
declared that he was not telling the truth when he wrote the statement. 
(JA. 96) He said it was a mistake and not a deliberate lie. (JA. 96) 
Over the objection of defense counsel, on redirect examination the 
prosecutor asked Davis to explain the paper writing. (J.A.115) Davis 
testified that he wrote the statement at the request of Appellant because 
of some difficulty that Brown had. (J.A. 116) Defense counsel objected 
to the Government's being permitted to extract from the witness some 
explanation as to this impeaching document. (J.A. 115) 


The jury found Brown guilty on Counts 1 through 12 of the indict- 
ment. Brown was sentenced as follows: Five years on Counts 1, 4, 7, 
and 10; five years on Counts 3, 6, 9, and 12; twenty months to five 
years on Counts 2, 5, 8, and 11; sentences by the Counts to run con- 


currently. 


This appeal followed. 


STATUTES INVOLVED 


Title 21 United States Code, Section 174 (1958 edition) provides 
in pertinent part as follows: 


“Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territory 
under its control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the trans- 
portation, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same to have 
been imported or brought into the United States contrary to 


law, or conspires to commit any of such acts in violation of 


6 


the laws of the United States, shall be imprisoned not less 
than five or more than twen ears and, in addition, ma 
be fined not more than $30,000- 5 ee 

‘Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession of the 
narcotic drug, such possession shall be deemed sufficient 


evidence to authorize conviction unless the defendant ex- 
plains the possession to the satisfaction of the jury.” * * * 


Title 26 United States Code, Section 4704 (a) (1958 edition) 
provides: 


‘It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped package; and 
the absence of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this sub- 
section by the person in whose possession the same may be 
found.” * * * 


Title 26 United States Code, Section 4705 (a) (1958 edition) 

provides: 
‘It shall be unlawful for any person to sell, barter, ex- 

change, or give away narcotic drugs except in pursuance of 

a written order of the person to whom such article is sold, 

bartered, exchanged, or given, on a form to be issued in 

plank for that purpose by the Secretary or his delegate." * * * 

Title 26 United States Code, Section 3401 (a) (4) (1958 edition) 
provides: 


§3401. Definitions. (a) Wages. For the purposes of 
this chapter, the term "wages" means all remuneration 


(other than fees paid to a public official) for services per- 
formed by an employee for his employer, inciuding the cash 
value of all remuneration paid in any medium other than 
cash; except that such term shall not include remunera- 
tion paid — * * * 


"(4) for service not in the course of the employer's 
trade or business performed in any calendar quarter by an 
employee, unless the cash remuneration paid for such serv- 
ice is $50 or more and such service is performed by an 
individual who is regularly employed by such employer to 
perform such service. For purposes of this paragraph, an 
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individual shall be deemed to be regularly employed by an 
employer during a calendar quarter only if — 


"(A) on each of some 24 days during such quarter 
such individual performs for such employer for some por- 
tion of the day service not in the course of the employer's 


trade or buSiness;" * * * 


Title 28 United States Code, Section 1732 (a) (1958 edition) 


provides: 


"§1732. Record made in regular course of business; 
photographic copies. (a) In any court of the United States 
and in any court established by Act of Congress, any writing 
or record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any act, 
transaction, occurrence, or event, shall be admissible as 
evidence of such act, transaction, occurrence, or event, if 
made in regular course of any business, and if it was the 
regular course of such business to make such memorandum 
or record at the time of such act, transaction, occurrence, 
or event or within a reasonable time thereafter. 


"All other circumstances of the making of such writing 
or record, including lack of personal knowledge by the . 
entrant or maker, may be shown to affect its weight, but 
such circumstances shall not affect its admissibility. 


"The term 'business', as used in this section, includes 


business, profession, occupation, and calling of every kind.” 
*x* * ‘ 


STATEMENT OF POINTS 


I. 


Appellant was prejudiced and denied a fair trial because the 
trial Court permitted the witness Davis to testify over Appellant's 
objections concerning certain "records" that were not kept in the regu- 
lar course of business when it appeared that the witness had a4 particu- 
lar motive to misrepresent the facts. 


Appellant was prejudiced by the action of the Court in permitting 


the witness Davis to explain a document which successfully impeached 
him. 
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The refusal of the trial Court to instruct the jury upon the sub- 
ject of casual labor as defined by 28 United States Code 3401 was 
prejudicial error. 


SUMMARY OF ARGUMENT 
I. 


The alibi testimony of Appellant was sought to be impeached by 
the rebuttal testimony of Benjamin Davis, former employer of Appel- 
lant who, according to Appellant, had him in his employ during the 
times that the crimes were committed. The trial Court erroneously 
permitted this rebuttal witness Davis to testify concerning the contents 
of what was termed "records," pencil notations on the backs of old in- 
voice book covers, for the purpose of impeaching the alibi testimony 
of Appellant by allegedly showing that Appellant was not employed by 
the witness during the crucial times involved. It was error to permit 
this (in effect) reading to the jury the contents of documents which 
were inadmissible because they did not qualify under the common law 
rule because the witness was unable to positively identify the maker of 
the "records" and because they did not qualify under the Federal Shop 
Book Rule (26 United States Code, Section 3401a) because not only were 
they not kept in the regular course of business, but also because the 
witness testifying as to the contents had a particular motive to falsify. 


Moreover, the Court immeasurably prejudiced Appellant by its action 
in permitting the witness Davis to testify that he, Davis, had made a 
false statement when he wrote a statement which was introduced for 
the purpose of impeaching Davis and which document did, in fact, com- 
pletely and successfully impeach his rebuttal testimony. The first 


trial of the cause resulted in a jury unable to agree (hung 11 to 1 for 
acquittal), when Davis was not used as a rebuttal witness, is a 
measure of the prejudice caused by the improper testimony of Davis 
during the subject trial. 
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Because of the fact that the rebuttal witness Davis' testimony cut 
at the very heart and soul of Roland W. Brown's alibi defense and be- 
cause Brown's whole defense was based upon his alibi testimony, it was 
of utmost importance to Brown that Davis' testimony conform to the 
rules of evidence and that the Davis testimony be presented in a fair and 
impartial manner. 


When Davis testified that he did not list Brown as well as many 
others upon his payroll book and upon his quarterly District and Federal 
Tax returns because of his interpretation of the law which he stated as 
the law, it was prejudicial to Brown for the Court to refuse to instruct 
the jury as to the law upon the subject, which law would have affected 
the credibility of Davis and would have had a most serious bearing upon 
the outcome of the case. Roland Brown was, therefore, deprived of a 
fair trial. 


I. 


THE ADMISSION OF TESTIMONY OF DAVIS CONCERNING 
CONTENTS OF INADMISSIBLE RECORD AND CONCERNING 
AN EXPLANATION OF AN IMPEACHING DOCUMENT 
WAS PREJUDICIAL ERROR 


In this case the Appellant Roland W. Brown, a young man then 20 
years old and having no criminal record other than one charge of carry- 


ing a dangerous weapon, was charged in an indictment filed in the Dis- 
trict Court with having sold narcotics to police officer Bowden on four 
(4) dates, August 22, September 4, September 10, and October 5, 1959. 
At the trial Appellant by his testimony showed to the Court an alibi 
defense. As a matter of fact, the defense of alibi was his principal 
defense. Roland testified that on the dates in question and during the 
hours in question when Officer Bowden said that he purchased narcotics 
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from Brown, he was in fact employed by the Davis Seafood Company and 
that he was present in the business establishment of the Davis Seafood 
Company during those hours on those dates. As a rebuttal witness, the 
Government called Benjamin Davis, owner of the Davis Seafood Com- 
pany. The object of the rebuttal of the Government was to discredit the 
alibi defense of Roland Brown and to impeach his testimony. 


Mr. Benjamin Davis was asked by the prosecutor, Mr. Flannery, 
whether or not Brown had worked for him in the past and Davis said 
that he had. (J.A. 87) Then Mr. Flannery, the prosecutor, asked the 
witness Davis if he had brought with him certain records as to who 
worked for him on certain dates and whether or not he examined these 
records. At this point the counsel for Appellant objected, stating that 
the records should ‘speak for themselves. (J.A.88) Nevertheless, the 
Court permitted Mr. Davis, the impeachment witness, to testify exten- 
sively concerning his interpretation as to what these records contained. 
Incidentally, these records were noted as Government's Exhibits Num- 
bers 11, 12, 13, and 14 for identification and were never introduced 
into evidence. Now the documents referred to, it later developed, or it 
then developed, were actually old invoice book covers on the backs of 
which there were printed pencil notations. These were not regular 
books of account; these did not purport to be payroll records, but they 
did appear to be some type or kind of memoranda. Mr. Davis did not 
keep these memoranda and apparently he did not know exactly who 
actually printed the names on the invoice book covers. The most that 
Davis said was that, 'I THINK these notations were made by an em- 
ployee, Angelo.” (J.A. 93, 99) 


Despite the numerous objections of Appellant, the Government 
pursued its course of examination in a fashion which admitted of a 
violation of the rules of evidence pertaining to impeachment. Mr. 
Davis testified that according to these "records" Brown did not work 
for him on the four dates in question. This, of course, was over the 
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vigorous objection of defense counsel. The Government prosecutor 
knew that these "records" were not proper records and that they were 
not kept in the ordinary, regular or normal course of business. Never- 
theless, over the objections of defense counsel, the witness Davis was 
permitted to testify as to the contents of papers which were never 
introduced in evidence. (J.A. 89, 88) It was not until the cross- 
examination of Davis that the actual and true character of the so-called 
records of Davis was actually set forth. Of course, at that time the 
damage had already been done to Roland Brown. : 


The pencil notations on the backs of the invoice books were never 


offered in evidence in this case. The Government quite effectively 


accomplished its purpose by indirection when it could not have done so 
directly. These so-called "records" from which Mr. Benjamin Davis 
read the information to the jury could not have been introduced under 
the common law hearsay rule because they were not written by Davis 
nor could he positively identify the maker of the notations. These 
"records" could not be introduced under the Federal Shop Book Rule, 
28 United States Code 1732(a), for two reasons: (1) They were not 
kept in the regular course of business, Griffith v. Whitter (Wash.), 

223 P.2d 1062, and (2) it was demonstrated that the witness Davis had 
a particular motive to misrepresent. 


Mr. Davis had a payroll book in which, presumably, he kept 
records in the regular course of business as to his employment rec- 
ords. In addition, Mr. Davis in the regular course of his seafood busi- 
ness also kept copies of his District of Columbia Unemployment Tax 
returns and copies of his Form 941, Social Security and Federal With- 
holding Tax returns, both of which were filed with the appropriate 
agency quarterly. Strangely enough, the names and salaries of em- 
ployees in these true records, the payroll book and the tax returns, 
did not correspond to the names and salaries on the backs of the old 
invoice books. In most instances it appeared that twice as many 
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employees were listed on the invoice book covers as were listed in the 
payroll book and the tax returns. In all instances there were con- 
siderably more employees and salaries listed on the invoice book 
covers than were listed for the corresponding periods in the payroll 
book and the tax returns. (J.A. 111-115) 


Mr. Davis attempted to explain these discrepancies in various 
ways. But when it is considered that Mr. Davis never paid District of 
Columbia Unemployment Tax, or Social Security Tax on the earnings 
of Roland Brown and never deducted any Federal Withholding Income 
Tax from the earnings of Brown, even during those periods when Davis 
admitted that Brown had worked continuously for periods of up to three 
months,and when it is considered that during the year 1958 when he 
worked regularly for most of the year, the conclusion is inescapable 
that Davis was falsifying his employment records and that when he 
presented the old invoice book covers, he had a real motive for mis- 
representation such that the "records" were inadmissible under the 
Federal Shop Book Rule. 


In Hoffman v. Palmer, 129 F.2d 976 at page 980, the law is set 
forth and stated as follows: 


‘For the courts—as an inherent and integral part of the 
‘regular course of business' exception to the hearsay rule— 
have always imposed this requirement, which the engineer's 
statement here clearly fails to meet: The person making 
the record, or supplying the information on which it is based, 
must have had no peculiarly powerful motive to misrepresent; 
such a motive, if it exists must be relatively minimal and 
marginal. Wigmore, speaking of records made in the regular 
course of business, says:” "It is often added that there must 
have been no motive to misrepresent. This does not mean 
that the offeror must show an absence of all such motives; 
but merely that if the existence of a fairly positive counter- 
motive to misrepresent is made to appear in a particular 
instance, the entry would be excluded.'"' 


2 Wigmore, Evidence (3d ed. 1940) $1527. 
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The Supreme Court affirmed the Second Circuit Court of Appeals 
decision, Palmer v. Hoffman, 318 U.S. 109, 87 L. ed. 645. 


Brown was prejudiced by the testimony of Davis as to the 
contents of the notations on the backs of the invoice covers to an im- 
measurable extent. Here Davis was permitted to effectively present 
to the jury the contents of "records" which the prosecution never had 
any intention of offering into evidence and the prejudice was all the 
more because these "records" were inadmissible. Admittedly, the true 
records kept by Davis in the regular course of business did not contain 
the name Roland Brown at any time but this was also true in the cases 
of numerous other employees. If Mr. Davis had used his regular 
course-of-business records to read to the jury, it could have been 
demonstrated that all employees were not listed and, of course, this 
would have been favorable to Brown. It must be borne in mind also 
that the impact of Brown's alibi defense must have been considerable 
upon a jury had the improper rebuttal testimony of Davis been ex- 


cluded because when the case was first tried, Davis was not produced 
as a witness and the jury was unable to agree, 1 or a “hung jury" 


resulted. 


Not only was Brown prejudiced by all of the foregoing testimony 
of Mr. Benjamin Davis, but, if it be possible, he was more prejudiced 
by the action of the trial Court in permitting the witness Davis to deny 
the truth and validity of a statement entirely in the handwriting of Mr. 
Davis which successfully impeached his rebuttal testimony. That 
statement (Defendant's Exhibit Number 1, J.A. 96, 98) recited: 

"ROLAND BROWN WORKED ON A PART-TIME 

BASIS DURING THE MONTHS OF SEPTEMBER AND 

OCTOBER, 1959; HE WORKED ON THE WEEK ENDS 

CONSISTING OF THURSDAY, FRIDAY AND SATURDAY 


OF EVERY WEEK DURING THOSE TWO MONTHS." 
(J.A. 98) 


This statement signed by Davis was completely contradictory of 


all of Davis' testimony. It was the best possible type of impeaching 
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evidence. Yet the Court permitted Mr. Davis to answer the following 
question by the prosecutor upon redirect examination concerning the 
impeaching document, Defendant's Exhibit Number 1. "Q. Now would 
you tell the Court and jury the circumstances under which you filled 
this out, why you filled it out this way?” (J.A.115) Davis then pro- 
ceeded to give an account wherein he characterized his written state- 
ment as false. This was prejudicial and improper redirect examination. 
When considered along with the other and many objectionable features 
of Davis' testimony, this action on the part of the trial Court was plain 
and reversible error. 


Oi. 


THE REFUSAL OF THE COURT TO INSTRUCT 
THE JURY UPON THE DEFINITION OF CASUAL 
LABOR IN THE TAX STATUTE WAS ERROR 

The Government sought to impeach the alibi defense of Roland 
Brown through the "records" and the testimony of the witness Benjamin 
Davis. As demonstrated in Point I of this brief, the "records" of Mr. 
Davis contained many discrepancies, inaccuracies and just plain falsities. 
Mr. Davis did not deduct from the earnings of Brown any Social Security 
Tax and withholding tax. Mr. Davis said that he did not do this because 
(1) he would later pay it himself and (2) because he regarded Roland 
Brown as casual labor and because earnings of an employee had to ex- 
ceed $100.00 per quarter in order that tax deductions be required. 


Of course it is not the law that earnings must exceed $100.00 per 
quarter in order that an employee qualify for Social Security deductions, 
nor was Roland Brown a casual employee under the Internal Revenue 
Code, 26 United States Code, Section 3401 (a) (4) (1958 edition) which 
provides: 


"$3401. Definitions. (a) Wages. For purposes of this 
chapter, the term 'wages' means all remuneration (other 


than fees paid to a public official) for services performed 
by an employee for his employer, including the cash value 
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of all remuneration paid in any medium other than cash; 


except that such term shall not include remuneration paid— 
x** * 


"(4) for service not in the course of the employer's 


trade or business performed in any calendar quarter by an 


employee, unless the cash remuneration paid for such serv- 
ice is S56 or more and such service is performed by an 
individual who is regularly employed by such employer ‘to 
perform such service. For purposes of this paragraph, an 
individual shall be deemed to be regularly employed by an 
employer during a calendar quarter only if — 


"(A) on each of some 24 days during such quarter 
such individual performs for such employer for some por- 
tion of the day service not in the course of the employer's 


trade or business; * * * 


When it appeared that Davis had conveyed to the jury the idea 
that he was not obligated to list many employees on his tax returns be- 
cause of his statement concerning casual labor and because of the 
accuracy of Davis' records and Davis' veracity was in issue, defense 
counsel requested the Court to instruct the jury upon the definition as 
contained in the above-quoted statute. (J.A. 109) The Court refused. 


Defense counsel again requested that the jury be so instructed and 
again the Court refused. (J.A. 120, 121) 


Under the circumstances, the Court was bound to give an instruc- 
tion upon this crucial point. Davis was a businessman of some experi- 
ence. His statement was an attempt to explain away discrepancies anc 
falsehoods in his records. Here was the very heart of Roland Brown's 
defense. If the jury believed that he worked for Davis at the times that 
he said that he did and during the times that Davis' written statement 
indicated that he did, his acquittal would be assured. Davis had not 
only failed to list Roland Brown upon his payroll book but he failed to 
list thereon at least half of his admitted employees. An instruction as 
to what constituted casual labor under the Internal Revenue Code was 
essential to the plain justice of the matter. Refusal to instruct upon 
this subject was reversible error. 
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CONCLUSION 


In conclusion, Appellant submits to this Honorable Court that the 
Court below committed prejudicial and reversible error as to each and 
every one of the points hereinbefore set forth in Appellant's brief, and 
therefore, Counsel respectfully urges this Honorable Court to reverse 
the verdict and judgment entered against Appellant in the Court below. 

Respectfully submitted, 


DE LONG HARRIS 


1901 Eleventh Street, Northwest 
Washington 1, D.C. 


Counsel for Appellant 
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) 
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filed 12-6-60 Deputy Clerk. 
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[ Filed in Open Court, January 18, 1960] 
[ INDICTMENT] 
Holding a Criminal Term 
Grand Jury Impanelied on December 22, 1959, Sworn in on January 5, 1960. 


The United States of America : Criminal No. 65-'60 


Grand Jury No. 1568-59 


: Violation: 26 U.S.C. 4705(a) 
Roland W. Brown : 4704 (a) 
Leroy Williams : 


Vv. 


(Sale and possession of narcotics) 
21 U.S.C, 174 
(Importation of narcotics) 


The Grand Jury Charges: 

On or about August 22, 1959, within the District of Columbia, Roland 
W. Brown did sell, barter, exchange and give away to Richard K. Bowden 
a narcotic drug, that is, two capsules containing a mixture totaling about 
110 milligrams of heroin hydrochloride, quinine hydrochloride and 
mannitol, not in pursuance of a written order, written for that purpose, 
from the said Richard K. Bowden, as provided by law. 

SECOND COUNT: 

On or about August 22, 1959, within the District of Columbia, 
Roland W. Brown purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, two capsules containing a mixture totaling about 
110 milligrams of heorin hydrochloride, quinine hydrochloride and 
mannitol. This is the same heroin hydrochloride which is mentioned in 
the first count of this indictment. 

THIRD COUNT: 

On or about August 22, 1959, within the District of Columbia, 
Roland W. Brown facilitated the concealment and sale of a narcotic drug, 
that is, two capsules containing a mixture totaling about 110 milligrams 
of heroin hydrochloride, quinine hydrochloride and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of Roland W. 
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Brown, into the United States contrary to law. This is the same heroin 


hydrochloride which is mentioned in the first and second counts of this 
indictment. : 
FOURTH COUNT: 

On or about September 4, 1959, within the District of Columbia, 
Roland W. Brown and Leroy Williams did sell, barter, exchange and give 
away to Richard K. Bowden a narcotic drug, that is, four capsules con- 
taining a mixture totalling about 140 milligrams of heroin hydrochloride, 
Quinine hydrochloride and mannitol, not in pursuance of a written order, 
written for that purpose, from the said Richard K. Bowden, as provided 
by law. 

FIFTH COUNT: 

On or about September 4, 1959, within the District of Columbia, 
Roland W. Brown and Leroy Williams purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the original 
stamped package, a narcotic drug, that is, four capsules containing a 
mixture totalling about 140 milligrams of heroin hydrochloride, quinine 
hydrochloride and mannitol. This is the same heroin hydrochloride which 
is mentioned in the fourth count of this indictment. 

SIXTH COUNT: 

On or about September 4, 1959, within the District of Columbia, 
Roland W. Brown and Leroy Williams facilitated the concealment and 
sale of a narcotic drug, that is, four capsules containing a mixture total- 
ing about 140 milligrams of heroin hydrochloride, quinine hydrochloride 
and mannitol, after said heroin‘hydrochloride had been imported, with 
the knowledge of Roland W. Brown and Leroy Williams, into the United 
States contrary to law. This is the same heroin hydrochloride which is 
mentioned in the fourth and fifth counts of this indictment. 

SEVENTH COUNT: 

On or about September 10, 1959, within the District of Columbia, 
Roland W. Brown did sell, barter, exchange and give away to Richard K. 
Bowden, a narcotic drug, that is, four capsules containing a mixture 
totaling about 190 milligrams of heroin hydrochloride, quinine hydrochloride 
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and milk sugar, not in pursuance of a written order, written for that 
purpose, from the said Richard K. Bowden, as provided by law. 
EIGHTH COUNT: 

On or about September 10, 1959, within the District of Columbia, 
Roland W. Brown purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narocotic drug, that is, four capsules containing a mixture totaling about 
190 milligrams of heroin hydrochloride, quinine hydrochloride and milk 
sugar. This is the same heroin hydrochloride which is mentioned in the 
seventh count of this indictment. 

NINTH COUNT: 

On or about September 10, 1959, within the District of Columbia, 
Roland W. Brown facilitated the concealment and sale of a narcotic drug, 
that is, four capsules containing a mixture totaling about 190 milligrams 
of heroin hydrochloride, quinine hydrochloride and milk sugar, after 
Said heroin hydrochloride had been imported, with the knowledge of 
Roland W. Brown, into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the seventh and eighth 
counts of this indictment. 

TENTH COUNT: 

On or about October 5, 1959, within the District of Columbia, 
Roland W. Brown did sell, barter, exchange and give away to Richard K. 
Bowden a narcotic drug, that is, three capsules containing a mixture 
totaling about 130 milligrams of heroin hydrochloride, quinine hydro- 
chloride and mannitol, not in pursuance of a written order, written for that 
purpose, from the said Richard K. Bowden, as provided by law. 
ELEVENTH COUNT: 

On or about October 5, 1959, within the District of Columbia, 
Roland W. Brown purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, three capsules containing a mixture totaling about 
130 milligrams of heroin hydrochloride, quinine hydrochloride and 
mannitol. This is the same heroin hydrochloride which is mentioned in 
the tenth count of this indictment. 


TWELFTH COUNT: 

On or about October 5, 1959, within the District of Columbia, 
Roland W. Brown facilitated the concealment and sale of a narcotic drug, 
that is, three capsules containing a mixture totaling about 130 milligrams 
of heroin hydrochloride, quinine hydrochloride and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of Roland W. 
Brown, into the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the tenth and eleventh counts of this 
indictment. 

THIRTEENTH COUNT: 

On or about November 3, 1959, within the District of Columbia, 
Leroy Williams did sell, barter, exchange and give away to Richard K. 
Bowden a narcotic drug, that is, four capsules containing a mixture total- 
ing about 150 milligrams of heroin hydrochloride, quinine hydrochloride 
and mannitol, not in pursuance of a written order, written for that pur- 
pose, from the said Richard K. Bowden, as provided by law. ' 
FOURTEENTH COUNT: 3 

On or about November 3, 1959, within the District of Columbia, 
Leroy Williams purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, four capsules containing a mixture totaling about 
150 milligrams of heroin hydrochloride, quinine hydrochloride and 
mannitol. This is the same heroin hydrochloride which is mentioned in 
the thirteenth count of this indictment. 

FIFTEENTH COUNT: 

On or about November 3, 1959, within the District of Columbia, 
Leroy Williams facilitated the concealment and sale of a narcotic drug, 
that is, four capsules containing a mixture totaling about 150 milligrams 
of heroin hydrochloride, quinine hydrochloride and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of Leroy 


Williams, into the United States contrary to law. This is the same 
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heroin hydrochloride which is mentioned in the thirteenth and fourteenth 
counts of this indictment. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Henry G. Puppa 


[ Filed January 18, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Tuesday, November 1, 1960 
Washington, D. C. 

Before THE HONORABLE BURNITA SHELTON MATTHEWS, U.S. 
District Judge, and a jury, at 1:37 p.m. 

* * * 

RICHARD KIRKLAND BOWDEN 
called as a witness by the Government, being first duly sworn by the 
deputy clerk, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Please state your name. A. Richard Kirkland Bowden, 
B-o-w-d-e-n. 

_Q. Officer Bowden, you are a member of the Metropolitan Police 
Force, are you not, sir? A. Iam, sir. 

* * * * 

Q. Very well, now, you say you were working undercover, you 
were working in an undercover capacity. Do you mean by that you were 
working in plainclothes? A. I did, sir. 

Q. And what was your mission in undercover capacity? A. At 
that time I was assigned to work in an undercover capacity in the Narcotics 
Squad to try and investigate the illegal sale of narcotics and the traffic 
dealing with the narcotics in the District of Columbia. 

Q. Did you pose as one who might be interested in purchasing 
narcotics yourself? A. I did, sir. 
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Q. All right, now I call your attention to August the 22nd, 1959; 

did you work on that particular day on your assignment as an 
undercover officer? A. I did, sir. 

Q. Now, on August 22, 1959, what, if anything, did you do in con- 
nection with this case? A. In connection with this case, on August the 
22nd, 1959, around 5:50 p.m., I was in the vicinity of 12th and U Street, 
Northwest. 

Q. That is in the District of Columbia, is it not? A. It is, sir. 

Q. Very well, now, while in that area, at that time, namely 
5:50 p.m., what happened? A. I met the defendant, Roland Brown, along 
with another John Doe, alias Hank. 

Q. All right, now, do you see the defendant Brown in the court- 
room today? A. Yes, sir, I do. 

Q. For the record, will you please point to him? A. The defend- 
ant Brown is the gentleman on the left, nearest the bench. (Indicating) 

MR. FLANNERY: All right, may the record indicate, Your 
Honor, that the officer pointed to the defendant Brown? 

THE COURT: Yes. 

BY MR. FLANNERY: 

Q. Now, when you saw Brown, the defendant, with this other per- 

son known as Hank, what, if anything, happened? A. There was 
a conversation in -- when I approached the two gentlemen on the corner, 


I made an expression, or I expressed myself as to what was happening. 


Q. What was happening? A. Yes, sir. 

Q. And then what happened? A. The John Doe, Hank, replied 
that it was nothing happening, says ''What's happening with you," or 
something to that effect. 

Q. All right, and then what happened? A. Then the defendant 
Brown said "There's plenty of action here," says, ''What are you look- 
ing for ?" 

Q. Plenty of action? A. Yes, sir. 

Q. And when he asked you what you were looking for, what did 
you say? A. When Hank asked me what I was looking for, I said -- 
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before I finished the -- before the conversation had -- before I was 
able to answer Hank, the defendant Brown said plenty of action was 
here, says "What are you looking for?" and I said I was looking for 
some stuff, or looking to cop. 

Q. Now, what is stuff? 

* * * * * 

Q. All right, now what does "cop" mean? A. "Cop" means to 
purchase narcotics. 

Q. All right, so then what happened from that point? A. At that 
time I told the defendant Brown that I wanted to buy -- I told the 
defendant Brown that my money was low and I could only afford two 
things. 

Q. What? Two things? What does that mean? A. Two capsules 
of narcotics. 

Q. All right, so then what happened after that? A. The defend- 
ant Brown looked at John Doe, alias Hank, and at the time he looked to 
him, Hank nodded his head toward the defendant Brown. 

Q. Had you known Hank previously? A. Yes, sir, I had. 

Q. And how had you known Hank? A. I knew Hank because I had 
made some purchase of narcotics from him, and I had purchased from 
other defendants in his presence. 

Q. Now, after Hank nodded, what did the defendant Brown do? 

A. Defendant Brown reached into his front pocket and took out the 
package, cellophane package, containing several capsules of white 
powder and counted out two to me for which I gave him $3 in return. 

Q. All right, now, at that time did you give to him a written 
order form for the purchase of narcotics? A. No, sir, I did not. 

Q. Did he hand you the narcotics in a stamped package? A. No, 
sir. 

Q. Or did you see him take the capsules from a stamped package ? 
A. No, sir. 

Q. And after that happened, what did you do? A. After I made 
purchase from the defendant Brown, I left the area and returned home. 


* * * * * 
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Q. Now then, Officer Bowden, I'll show you Government Exhibit 
Number 1 for identification, that small brown envelope. Can you identify 
that? A. Yes, sir, I can. 

Q. What is that small brown envelope? A. This is a small brown 
envelope which I placed the two gelatine capsules containing a white pow- 
der that I purchased from the defendant, with the time, the place, and the 
purchase and the amount of the purchase and the date and the exhibit 
number. 

Q. And you identify that by your handwriting on it? A. Yes, sir, 
and it has my initials on the envelope. 

Q. Very well, now when was it that you placed those two capsules 
into that envelope? A. Immediately after the purchase, I'd say half an 
hour, 45 minutes after the purchase. 

Q. All right, then did there come a time later on when you did some- 
thing with that small brown envelope which at that time contained the two 
capsules containing a white powder? A. Yes, sir, and around 7:30 a.m., 
August the 24th, I turned this exhibit and the evidence over to my super- 
vising officers, Detective Didone and Detective Paul. 

Q. All right, now I'll direct your attention to September the 4th, 

1959. On that date, did you do certain things in connection with 
this case? A. Yes, sir, I'd like to refer to my notes, please, sir. 

Q. Did you make notes? A. Yes, sir, I did. 

Q. Do you need the notes to refresh your recollection? A. Yes, 
sir, I do. 

Q. Now, when did you make these notes ? A. I made the notes 
immediately after the transaction, same day. 

Q. All right, may he refer to the notes, Your Honor ? 

MR. HARRIS: May they be marked before he uses them ? 

THE COURT: Yes. He may use them. 


Officer, keep the notes that you use separate from those that you 


don't use. 
THE WITNESS: Yes, Ma'm. 


BY MR. FLANNERY: 
Q. Now, do you have in your hand now the notes relative to the 
alleged transaction, September 4th, 1959? A. Ido, sir. 
Q. Let me have those for a moment, will you please. 


MR. FLANNERY: To keep the record straight, Mr. Clerk, please 
mark those. (Indicating) 
DEPUTY CLERK: Government's Exhibit 2 for identification. 


(Paper was marked Government's 
Exhibit 2 for identification.) 


BY MR. FLANNERY: 

Q. Now, do you wish to look at those to refresh your recollection 
as to that date? A. Yes, sir. 

Q. All right. (There was a brief pause.) All right, have you 
refreshed your recollection now as to September 4th, 1959? 

MR. CARTER: At this point, Your Honor, I'd like to have the 
record show that the officer here has read the notes in its entirety and 
it's considerable length. The record will show that he has read those 
notes in its entirety. 

THE COURT: Are you speaking of -- 

MR. CARTER: Of Government Exhibit 2. 

THE COURT: Government 2. 

MR. CARTER: Exhibit 2 for identification purposes. 

THE COURT: Well, I don't know whether he has read it in its 
entirety or not. I can't see the paper from here. Is there any objection? 

MR. FLANNERY: Well, I wouldn't quarrel with that statement. 
It appears as though he scanned those notes, that is, the notes as to 
September 4th, 1959. I wouldn't dispute that. 

THE COURT: Very well. 

BY MR. FLANNERY: 

Q. Now then, Officer Bowden, on September the 4th, 1959, what 
did you do in connection with this case? A. On September 4th, 1959, 

I was in the vicinity of 12th and U Street around 5:00 p.m. 

Q. That is in the District of Columbia? A. It is, sir. 
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Q. All right, now, then, what happened at that time, if anything? 
A. On that date and time, I purchased narcotics, four capsules of 
narcotics, for $6.00 from the defendant Brown, which he bought from 
the defendant Leroy Williams. 

Q. Now, be a little more specific. Who did you see first, Brown 
or the other man, or -- be a little more specific on how this happened, 
will you please? A. Yes, sir, at 5:00 p.m. on September the 4th, I 
was up there at the corner of 12th and U Street, Northwest, when I 
observed the defendant, Roland Brown, coming from a Southern direc- 
tion with several negro males, and the group stopped before they got to 
where I was standing, where they were standing near the alley by the 
rear, next to the building, and the defendant Brown walked up to where 
I was standing and there was a conversation between myself and the 


defendant Brown. 


Q. Give us that conversation, the gist of it, to the best of your 
ability. A. When the defendant walked up, I spoke to him. I knew 


him as Rabbit. That was his alias. That was the name I knew 
him in the street as. 

Q. Rabbit? A. Yes, sir. 

Q. R-a-b-b-i-t? A. Yes, sir. 

Q. Then what happened? A. SoI spoke to him, ''Hey Rabbit, 
what's happening ?" and he says, "Nothing, why ?" says, "Are you look- 
ing ?" and I says, ''Yes,"’ and he says, "Well, a man is down at the end 
of the rail," and he looked south. We was standing on the north end of 
the corner and he looked back in a southern direction, and he said, 
"The man is down at the other end of the rail," pointing towards the 
defendant Leroy Williams. 

Q. And do you see Leroy Williams here today? A. Yes, sir, 

I do. 

Q. Will you point to him for the record? A. Yes, sir, Leroy 
Williams is the gentleman that is sitting next to Mr. Carter, or the 
one that is sitting on the end of the table. 

MR. FLANNERY: All right, may the record indicate, Your 
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Honor, that the witness pointed to Defendant Leroy Williams ? 

THE COURT: Yes. 

BY MR. FLANNERY: 

Q. All right, now what happened from that point on after Brown, 

as you say, pointed to defendant Williams? A. At that time, the -- 
I -- the defendant Brown had a hard-bind book in his hand. He opened 
the book and told me, says, 'Put your scratch in here,"" meaning put 
your money in here. 

Q. Oh. A. At the time I put $6 in the book. He closed the book 
and walked down to where the defendant Leroy Williams was standing 
and opened the book. Leroy Williams took the money out of the book, 
put the money into his shirt pocket, took some kind of container out of 
his pocket, either a handkerchief or a napkin, but I could not say, and 
he shook it as though counting capsules out and put the same in the 
hard-bind book. 

Q. Then what happened? A. And the defendant Roland Brown 
returned and he told me, he said, "Open the book carefully because the 
stuff is in there, the caps is in there loose and you might lose them. 
Be sure not to lose them.” 

Q. So did you open the book? A. Yes, sir, I did. 

Q. And what, if anything, did you discover in the book? A. When 
I opened the book, I found four white gelatine capsules containing a 
white powder. 

Q@. All right, now during that transaction which you have just de- 
scribed, did you either give to Brown or Williams a written order form 

for the purchase of narcotics? A. No, sir, I did not. 


Q. And were there any tax stamps on the capsules which you 


received? A. No, sir. 

Q. Did you see anyone take those capsules from a tax-stamped 
package? A. No, sir. 

Q. Now, then what did you do from that point on? A. From that 
point, I returned home and made out my memorandum and identified 
the exhibit. 
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Q. All right, what did you do with the capsules? A. I placed 
them in a manila envelope, identified them with my signature, and the 
time and date and place of the sale and from whom purchased. 

* * * * * 

DEPUTY CLERK: Government Exhibit 3 marked for identifica- 

tion. Government Exhibit 3a marked for identification. 


(Government Exhibits Nos. 3 and 3a 
were marked for identification.) 


MR. FLANNERY: May I show these to counsel? 
* * * * 
BY MR. FLANNERY: 

Q. Now, Officer Bowden, I'll hand you this small envelope which 
has been marked as Government Exhibit Number 3 for identification. 
Can you identify that? A. Yes, sir, Ican. This is the envelope which 
I placed the exhibit of the narcotics that I purchased from the defendant 
Brown to defendant Williams at 5:10 p.m., September 4th, 1959 at 12th 
and U Street, four capsules containing -- I mean that I paid the $6 for. 

Q. Yes, now then, did there come a time when you did something 
with that envelope after you had placed the four capsules into it? 

A. Yes, sir. Around 7:30 p.m. on September 4th, 1959, I met my 
supervising officers, Detective Didone and Detective Paul. I turned 
over the purchase that I had made of the narcotics from the defendant 
Brown and the defendant Williams. 


Q. To your superior officer, Didone? A. Yes, sir. 

Q. * * * TI now call your attention to September the 10th, 1959. 
On that day, did you conduct an investigation into this case? A. Yes, 
sir, I did. I'd like permission to refer to my notes, please. 


Q. You need your notes to refresh your recollection? A. Yes, 
sir. 

Q. You want to refer to your notes as to the transaction, Septem- 

ber 10th, 1959? A. Yes, sir. 

MR. HARRIS: Your Honor -- 

MR. FLANNERY: Now, when were these notes made? 
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THE WITNESS: Immediately after the buy, that is, the purchase, 
same date, and half an hour or so later. 

MR. FLANNERY: All right. 

MR. HARRIS: Your Honor, let me suggest that he first exhaust 
his independent recollection before referring to the notes, as the rule 
provides. No showing that he has any vestige of an independent recol- 
lection -- 

BY MR. FLANNERY: 

Q. Well, is your recollection as to September the 10th, 1959 ex- 
hausted at this time? A. Yes, sir. 

Q. And do you need those notes to assist you in recalling what 
happened on September the 10th, 1959? A. Yes, sir. 

MR. HARRIS: May Lask a preliminary question, Your Honor? 

THE COURT: What is it? 

MR. HARRIS: May Iask a preliminary question? 

THE COURT: Yes. 

CROSS EXAMINATION (Preliminary) 
BY MR. HARRIS: 

Q. Mr. Witness, you have no recollection of the events that hap- 
pened on September 10th at all? A. Yes, sir, I do. 

Q. You do have some recollection? A. Yes, sir, I do. 

MR. HARRIS: I suggest that he proceed to give us that recollection. 

MR. FLANNERY: Oh, I think, Your Honor, that in order for the 
direct testimony to be given, that the witness ought to be entitled to re- 
fresh his recollection. He says he has a recollection but it's not accu- 
rate, so in order that the jury have the correct story, I think it's only 
fair for him to refresh his recollection. 

THE COURT: We're going to take a five-minute recess at this 
time. 

* * * 
OUT OF THE PRESENCE OF THE JURY: 

THE COURT: Officer, what is it that you can't remember that 

you want to look up? 
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THE WITNESS: The time, the exact time of the incident, Ma'm, 
being incidents themselves or the involvement, I am familiar with, but 
the exact time, I want to be as positive of that so I would -- Iam going 
to ask to refer to my notes. 

THE COURT: Very well, you may do that. Bring the jury in, 
please. 

(The jury resumed their positions in the box.) 

THE COURT: Now, the paper that you used to refresh your recol- 
lection, keep it segregated from the other papers. 

THE WITNESS: Yes, Ma'm. 

THE COURT: Go ahead, Mr. Flannery. 

DIRECT EXAMINATION (Continued) 
BY MR. FLANNERY: 

Q. Have you looked at your notes as to September the 10th, 1959, 
for the purpose, only, of ascertaining the time of the alleged incident ? 
A. Yes, sir. 

Q. All right, now then with respect to September the 10th, 1959, 
at what time did you do something in connection with this case? A. It 
was around 8:40 p.m., September 10th, 1959. I was at the corner -- 
fact, Iwas down at the southwest corner of 12th and U Street, Northwest 
in the District of Columbia. 

Q. All right, what happened? A. Around 8:40 p.m., the defendant 

Roland Brown walked -- I noticed that he was at the corner there 
and I had a conversation with him and after the conversation he left to 


go purchase narcotics and he returned with the same. 


Q. Yes, now do you recall the substance or the gist of the con- 
versation you had with Brown before he left? A. Yes, sir. When I 
noticed the defendant Brown, I spoke to him, ''Hey, Rabbit, where is it?" 

Q. Where is it? A. Where is it. 

Q. What's that -- A. In the language in the street, dealing with 
addicts and narcotic users and pushers, ''Where is it?" has reference 
to where is the stuff, or where can I get the narcotics from. 

Q. All right, now then after you said ''Hey Rabbit, where is it," 
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what happened next? A. He said "the stuff is nearby" but he would 
have to take a walk, meaning that he would have to go purchase the 
narcotics. I would have to give him the money. He'd have to go to pur- 
chase the narcotics and then return with the narcotics. 

Q. All right, sir, did you give him the money? A. Yes, sir, I 
told the defendant that I wanted four things, meaning that I wanted four 
capsules. I gave the defendant seven dollars. He left walking in a 
westerly direction on U Street in the 1200 Block. 

After he had taken a few paces from the corner, I observed the 
defendant Leroy Williams and Roland Brown walking on the sidewalk in 
a westerly direction and -- together, about 15 or 20 minutes later, the 
defendant Roland Brown returned and gave to me in my hand, a chewing 
gum package, a Wrigley's Doublemint chewing gum package containing 
four capsules. As I was about to leave the intersection, or leave the 
corner, the defendant Brown stopped me and asked me for 50 cents and 
I turned and gave him the 50 cents and I left the vicinity. 

* * * * * 

Q. Officer Bowden, I will now show you what has been marked as 
Government Exhibit Number 4a for identification, this chewing gum 
wrapper; can you identify that? A. Yes, sir, I can. 

Q. How can you identify it? A. It has my initials on it inside, 

and also my marking on the outside. 

Q. Is that the chewing gum wrapper handed to you which you have 
just testified contained four capsules? A. Yes, sir, it is. 

Q. All right, now, I hand you Government Exhibit Number 4 for 
identification, small brown envelope, can you identify that? A. Yes, 
sir, Ican. This is the small envelope which I put the chewing gum 
wrapper and the four capsules I purchased from the defendant Roland 
Brown at 9:00 p.m. September 10th, 1959, at 12th and U Street, North- 
west. It has my initial on it. 


Q. Now, did there come a time after you placed the chewing gum 


wrapper and four capsules into Government Exhibit Number 4 for 
identification, small envelope, did there come a time that you turned 
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the small envelope and its contents over toa superior officer? A. Yes, 
sir, there did. 

Q. When was that? A. September 11th, around 7:30 a.m., I 
turned over the evidence, the narcotics I had purchased from the defend- 
ant Brown, to my superior officers, Detective Didone and Detective Paul. 

Q. Now, I call your attention to October the 5th, 1959. On that 
date, did you do certain things in connection with this case? A. Yes, 

sir, I'd like to refer to my notes, please. 

Q. Is your recollection exhausted as to October 5th, 1959, at this 
time? A. Yes, sir. 


Q. Now, with respect to these notes you menticned, namely the 
notes with regard to October 5th, 1959, when did you make those notes ? 
A. Imade the notes immediately after the purchase, approximately a 


half hour -- 20 minutes. 

MR. FLANNERY: May the officer refer to those notes to refresh 
his recollection? 

THE COURT: Yes. 

(There was a brief pause.) 

BY MR. FLANNERY: 

Q. Now, are those the notes of October the 5th, 1959? A. Octo- 
ber 5th, 1959. 

Q. So we can keep the record straight, I'll have the tieck mark 
these, please. Do you have those notes of the previous date that you 
referred to previously, that is, the 10th? I want to have those marked 
for the record. A. Yes, sir. | 

MR. FLANNERY: Mr. Clerk please mark these notes of Septem - 
ber the 10th, 1959, with the next number. 

DEPUTY CLERK: September 10th? 

MR. FLANNERY: Yes. 

DEPUTY CLERK: Government Exhibit 5 marked for identification. 


(Government's Exhibit Number 5 
was marked for identification, 
officer's notes.) 
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MR. FLANNERY: Now please mark the notes of October the 5th, 
1959, as Number 6 for identification. Officer, will you put these away 


for the moment. 
DEPUTY CLERK: Government Exhibit 6 marked for identification. 


(Government's Exhibit Number 6 was 
marked for identification, officer's 
notes.) 


MR. FLANNERY: Now, in accordance with the Court's ruling, 
you may look at this exhibit to refresh your recollection. Nod to me, 
please, when you are through refreshing your recollection. 

(There was a brief pause.) 

BY MR. FLANNERY: 

Q. Now then, with respect to October the 5th, 1959, what happened 
in connection with this case? A. October the 5th, 1959, around 5:25 p.m. 
in the 1100 Block of U Street, Northwest, I met the defendant Roland 
Brown. 

Q. Now, that is in the District of Columbia, is it not? A. Yes, 
sir, it is. 

Q. Ali right, what happened? A. I was walking in a westward 

direction on U Street. Defendant Brown was walking in an east- 
ward direction, and I met the defendant Brown. We both spoke about the 
same time and I said, "Hey, Rabbit," and he said ''Hello, Slim." He 
asked me whether or not I was still looking. I says, ''Yes," I said, 
"Why?" He said, "Well, the stuff is here. I got some good stuff." At 
that time I gave the defendant $4.50. He gave me three capsules. 

Q. At that time did you give him a written order form for the 
purchase of narcotics? A. No, sir, I did not. 

Q. And at the time he gave you the capsules, did you see him 
take them from a tax-stamped package? A. No, sir, I did not. 

Q. Or did the caps contain any tax stamps? A. No, sir. 

Q. Now, I don't recall whether I asked you that question in re- 
gard to September 10th, 1959, or not. Go back for a moment to Septem- 
ber 10th, 1959. Did you tender a written order form on September 10th, 
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1959 to Brown? A. No, sir, I did not. 

Q. And on that date, September 10th, 1959, did you see si tax 
stamps on the narcotics? A. No, sir. 

Q. Or see Brown take the narcotics from a tae: steraped, peliseer 
A. No, sir, I did not. 

Q. Now then, going on to October 5th, 1959, when you received 
the capsules as you just testified, what did you do with them? A. I 
returned home and made out my memoranda and identified the narcotics 
that I had purchased from the defendant Brown and contacted my super- 
vising officer. 

MR. FLANNERY: Make this the next one. 

DEPUTY CLERK: Seven and 7a. 

MR. FLANNERY: Yes. 

DEPUTY CLERK: Government Exhibits 7 and 7a marked for 
identification. | 


(Government Exhibits Nos. 7 and 7a 
were marked for idence tic, 
envelopes.) 


MR. FLANNERY: May I show these to counsel? 
THE COURT: Yes. 


(Government's Exhibits for identification Nos. Tand las were 
shown to defense counsel.) 


BY MR. FLANNERY: 

Q. Officer, I'll now hand you what has been marked for identifica- 
tion as Government Exhibit Number 7, that small brown envelope. Will 
you look at it and tell the Court and jury whether you can identify it? 

A. Yes, sir, Ican. This is the small envelope which I put the 
narcotics that I purchased from the defendant Brown at 5:30 p.m. on 
October 5th, 1959, 1100 Block of U Street, Northwest, for three dollars -- 
for three capsules at $4.50. 

Q. Yes, now then did there come a time when you turned over 
that exhibit, namely,the small envelope, Number 7, for identification, 


and its contents, the three capsules, to a superior officer ? A. Yes, 
sir, it did. 
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Q. When was that? A. It was 4:00 p.m. on the 6th of -- 6th of 
October, 1959, to Detective Paul and Detective Didone. 
* * * * 
CROSS EXAMINATION 
BY MR. HARRIS: 
a * * * * 

33 Q. Now, when did you first see the defendant Roland Brown? 
A. First time I saw the defendant Roland Brown was around the 17th 
or 15th - or 17th -- of August, I believe, sir. 

Q. Now, directing your attention to August 22, 1959, you saw 
Brown on that day? A. Yes, sir, I did. 
Q. What time did you see him? A. I'd like to refer to my notes, 


sir, to get the exact time. 
Q@. Didn't you refer to your notes one time? A. Yes, sir, I have. 
Q. Huh? A. Yes, sir, I have. 
Q. And you have forgotten? A. Sir? 
Q. 


And you forgot it? A. No, sir, I want to be of complete cer- 
tainty. 
Q. All right, sir, refer to your notes. 
(There was a brief pause.) 
Q. Find it yet? A. Yes, sir. 
Q. All right, sir, what time was it? A. It was around 5:50 p.m., 


Q. That was the first time you saw him? A. No, sir, that was 
the first time in regard to August 22, 1959. 

Q. Was that the first time that you saw him on that day, August 
22nd? A. Yes, sir. 

Q. Now, sir, did you ever testify as to that time a contrary time 
under oath? A. A contrary time? 

Q. Yes, sir, a time other than the time you now tell us after 
referring to your notes? A. I could have, sir. I don't know exactly 
whether or not I did. 

Q. And you are not so all certain. Did you ever tell someone 
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under oath that you saw Brown at 3:50? A. I -- this time I'm testifying 
with the use of my notes, notes that I made. The time immediately after 
the purchase. What I said before, I cannot tell you the exact time. 

Q. Yes, sir, but I don't believe you understand the question. Did 
you testify before that it was 3:50? A. Does the record show that, sir? 

Q@. Yes. A. The record shows it; well then I probably did. 

Q. Now, that was the time closer to the event that you now are 
testifying to than this date is; isn't it? A. Yes, sir, it was. 

Q. Is there any reason that suggests itself to your mind why your 
recollection is clearer today than it was on September 19th? A. Yes, sir. 

Q. Why, sir? A. Because September 19th, I testified without the 
use of the notes that I made that reflect the exact situation, exact time, 
and what transpired. 

Q. Now, the notes that you used on the 19th day of September were 
a little different. A. I did notuse my notes on those days, sir. 

Q. You didn't use your notes? A. No, sir, not in regard to this 
incident here. 

Q. All right, sir, well, Officer, what time is correct? Is it 3:50 
or 5:50? A. It is 5:50, sir. 

Q. Now, what kind of weather was it that day? Was this a clear 
afternoon? A. To the best of my knowledge, sir, it was a clear afternoon. 


Q. This was a summer afternoon with bright sunshine, wasn't it, 
about this time? A. Yes, sir. 


Q. Now, you speak of someone named Hank that you knew. You 
saw him about the same time, didn't you? A. Yes, sir, I did. 

Q. Now, as far as you were concerned, Hank was not a John Doe. 
Hank was an individual known to you as Hank; is that correct? A. Yes, 
sir. 

Q. And what did you say to Hank as you walked up? A. When I 
walked up to Hank and the defendant Brown, both standing against the 
rail, I walked up and said, "What's happening?" I didn't say -- I didn't 
direct it to any particular one. I just made the expression; the two of 
them were standing there. 
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Q. You didn't ask Hank -- you didn't -- you were talking to both 
of them, or to one? A. I was talking to the two of them. I didn't direct 
it to either one. I just made the expression, "What's happening?" The 
two of them standing there talking. 

Q. And you didn't know Brown at that time, did you? A. DidI 
know Brown? 

Q. Yes, sir. A. No, sir, I did not. 

Q. And what did Hank say to you? A. Before Hank was able to 
answer or before the conversation completed -- 

Q. Did you understand the question? A. No, sir, I do not. 

Q. What did Hank say to you? A. After I asked what's happening ? 

Q. Yes. A. He said "Everything is happening," or something to 
that effect. 

Q. Now, what did you next say to Hank? A. Before I said some- 
thing to Hank, Brown said something. Brown said "Plenty of action is 
here.” 

Q. And did you say anything to Hank? A. No, sir. 

Q. Now, as far as you know, Brown didn't know you at that time, 
did he? A. No, sir, he did not, as far as I know. 

Q. And you had seen Brown once but you didn't know him. A. I'd-- 
yes, sir, that's correct. 

Q. Now, what did you next say to Brown or to Hank? A. I said 
"My scratch is low, so give me two things," the Defendant Brown. 

Q. Now wait a minute; is that the next thing that you said? 

A. I said -- no, next thing I said was "Give me two things; my 
scratch is low." 

Q. Now, who were you talking to? A. I was talking to the de- 
fendant Brown. He's the one that said plenty of action was here, and I 
had made the expression that I was looking for some action. 

Q. Oh, you were looking for some action but your scratch was 
low. A. Yes, sir. 

Q. And who did you tell to give you the two things? A. I told 
the defendant Brown. 
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Q. Now, are you sure it was two? A. Yes, sir. 

Q. Huh? A. Yes, sir. 

Q. Well, how much money did you have? A. How much money 
did I have? 

Q. Or how much money did you tell them that you had, or how 
much money did you tell him at that time? A. I told him that my scratch 
was low, to give me two things; at that time the defendant Brown looked 
at Hank and Hank nodded his head toward Brown. 

Q. Do you understand the question? How much money did you 
have at that time, or did you say that you had? A. I said that I had 
$3.00. 

Q. You had $3.00? A. But I didn't say it until after I told them 
how many things I wanted. 

Q. All right, sir, and that, you said it was two capsules or three? 
A. Two capsules, sir. 

Q. Did you ever swear under oath that it was three, and the 
amount involved was $4.50? A. Yes, sir. 

Q. And when did you swear to that? A. It was at the other trial. 

Q. On September 19th? A. Is that the date of the trial, sir? 

Q. Yes, sir. A. Well, that was the day. 

Q. And now you say 2 and $3 dollars and not three ee and 
four dollars and a half; is that correct? A. Yes, sir. Yes, sir. 

Q. Now, why do you change that testimony, sir? A. I corrected 
myself on the day of the trial, sir. 

Q. You corrected yourself? A. Yes, sir. 

Q. Huh? A. Yes, sir. 

Q. Was your recollection a little cloudy on that day? A. No, sir. 

Q. Huh? A. No, sir. 

Q. Now, on the previous occasion when you saw the exhibit, was 
there a marking on it? Did that prompt you to change your testimony ? 
A. I don't understand what you are speaking of, sir. 

Q. Well, when you looked at an exhibit on September 19th, did 
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you see thereon a time and an amount, same exhibit you looked at today ? 
A. I'm sorry, sir, 'm not -- 

Q. You don't understand? A. Don't understand what you're saying. 

Q. All right, sir, now, on September 19th, you looked at an ex- 
hibit now known as Government's Exhibit Number 1 for identification. 
You saw that before, didn't you? A. Yes, sir, at the other trial, yes, 
sir. 

Q. And when you looked on there, you saw a different time from 
what you had testified to; isn't that correct? A. No, sir, I-- if my 
memory serves me correct, I corrected my statement at the other trial 
before I looked at the exhibit. 

Q. How did you correct that, sir? A. Because I remembered 
that the exhibit 1, was not the one in which I was testifying to because 
of the incident -- 

Q. You remember that? A. Of Exhibit -- there is another ex- 
hibit of which there were three capsules, $4.50, and I had the two con- 
fused. 

Q. Well, there wasn't any other exhibit that you bought at $3.50 
in the afternoon, was there? A. Not in regards to this trial, no, sir. 

Q. Huh? A. Not in regards to this trial. 

Q. So you are confusing some of the events of this trial and these 
defendants and some other matters. A. Not events, no, sir. 

Q. Sir? A. Not events. 

Q. But dates and times. A. Not dates and times, sir. 


Q. Amounts? A. Four dollars and fifty cents for three capsules 
is conventional, sir. 

Q. Sir? A. Four dollars and 50 cents for three capsules is con- 
ventional. 


Q. Conventional; so, in other words, you testify frequently about 
$4.50 and three capsules; is that right, sir? A. No, sir. 

Q. What do you mean by conventional? A. Capsules on the 

street, per capsules cost you a dollar and a half. 
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Q. All the time? A. Unless you are in pretty good standing with 
the bag man, then it costs you a dollar and you get what they call bean 
action or ball action. 

Q. All right, sir, why were you testifying a little while ago about 
paying $7.00 for four? A. I didn't understand you, sir. 

Q. Why were you testifying about paying $7.00 before a little 
while ago on your direct examination? A. Because I gave the man 
$7.00 for four capsules. | 

Q. Sir? A. I gave him $7.00 for four capsules. 

Q. Oh, now, getting back to this $4.50, three capsules being con- 
ventional; is that what you usually say in the usual trial; is that it? 

A. I don't understand you, sir. 

Q. Well, I'm trying to understand you, sir. You said $4.50 as for 
three capsules is conventional. I'm trying to understand what you 
meant by that. A. That is the going price in the street. 

Q. That is the going price? A. Yes, sir. 


Q. All right, now, do you always purchase three capsules? 


A. No, sir, on occasions I purchase four, five, seven, various 
amounts. It all depends upon how much money I have. 

Q. All right, well now, when you testified on the 19th day of 
September, you recited the conventional amount; is that right? A. No, 
sir. 

Q. Is that why you said three capsules? A. I recited conventional 
amount for the dollar and a half per cap. 

Q. Yes, well now I am trying to understand, sir, why was it that 
you said three capsules and $4.50 on September 19th? Was that because 
you had confused it with another transaction? A. No, sir. 

Q. Well, can you explain to the jury how it came about? A. No, 
sir, I cannot. 

Q. How was Brown dressed on that day, whatever time it was you 
saw him? A. On August the 22nd, sir? 

Q. That is the day we are talking about, yes, sir. A. August the 
22nd, to the best of my recollection, he had on a dark navy type trousers, 
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I believe. I'd rather not say. I'm not too certain. I did not make a 
notation of his mode of dress. 

Q. Now, are you a typist, sir? Are you good ata typewriter ? 

A. You mean, am Ia clerk-typist, sir? 

Q. No, I mean, are you a typist? Are youa typewriter -- are you 
proficient in using a typewriter? A. Sir, I'd have to ask you to qualify 
"proficient." I can type, yes, sir. 

Q. Well, you know how to type and do you own a typewriter ? 

A. DoI own a typewriter ? 

Q. Yes, sir. A. Yes, sir. 

Q. Now, these notes that you speak of, were they made on your 
typewriter? A. Were they made on my typewriter -- they were made on 
the typewriter that I have, yes, sir. 

Q. Were they made on your typewriter, sir? A. Yes, sir. 

Q. All right, now, what kind of a typewriter is that? A. It'sa 
Royal, sir. 

Q. It's a Royal, can you give us any further details about it? 

A. Sir? 

Q. Can you give us any further details about this typewriter that 
you use, or you own? A. Sir, I'm not qualified. All I know, it's a 
Royal typewriter . 

Q. Uh huh, you have heard of portable typewriters, haven't you? 
A. Yes, sir. 

Q. Was it portable? A. Yes, sir, it's a portable typewriter. 

Q. Huh? A. Yes, sir, it is in a case now, a portable typewriter. 

Q. When did you buy that, or how did you come into possession 


of it? A. Let me see, four -- maybe five -- years old, and it actually 


belonged to an ex-roommate of mine who was out of the city. 
. Oh, you don't own it, sir? A. It was left in my possession. 
. Do you still have it? A. Sir? 
. Do you still have it? A. No, sir, I do not. 
. Where is it now? A. Best of my knowledge, it is in New York, 
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Q. Now, when did it get up in New York? 
MR. FLANNERY: Your Honor, I think this is rather far afield -- 
THE WITNESS: I got to New York after Labor Day of this year-- 
MR. FLANNERY: I'm going to object to this. I think it's rather 
far afield and certainly beyond the direct. 
THE COURT: Well, it is time to adjourn for the afternoon anyway. 


* * * * * 
Washingtcn, D. C., Wednesday, November 2, 1960 
* * * * * 
THE COURT: At the conclusion of yesterday's session, I believe 
some objection of yours was pending. - (Addressing Mr. Flannery) - 


Mr. Harris, I don't see any point in going into this business of this type- 


writer unless you are questioning something about the use of it in this 


case. 

MR. HARRIS: Well, Your Honor, my position is this: This wit- 
ness testifies that within a half hour after these transactions he returned 
home and made notes on a typewriter, and I am trying to find out about 

the truth of that matter as to wondering when and how and so on, 
and so forth, because it seemed to have been to us, at least, unusual. 

THE COURT: Well, he said they were made on his typewriter. 

MR. HARRIS: Yes. 

THE COURT: A Royal typewriter, I believe. 

MR. HARRIS: And he further said -- 

THE COURT: Had you had just one typewriter ? 

THE WITNESS: Yes, Ma'm 

MR. HARRIS: Then he later changed it to say it was not his type- 
writer. He said it was a typewriter he had had for four or five years, said 
that it didn't belong to him; it belonged to his roommate and he further 
said that that typewriter is no longer here in the District. I wanted to 
find out about this. 

MR. FLANNERY: In all fairness to the witness, he didn't change 
anything, Your Honor. 


THE COURT: He said on page 45 that it actually ieaed to an ex- 
roommate of "mine" who was out of the city and that it was left in his 
possession, and that he doesn't still have it. That is what I have him 
saying on page 45 of this record. 

Well, let's get on with the examination. 
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CROSS EXAMINATION (Resumed) 
BY MR. HARRIS: 
Q. Mr. Witness, who is the owner of the typewriter and where is 


51 it now? A. The owner of the typewriter is Mr. Kenneth A. Marius, 
M-a-r-i-u-s. He's in New York City, New York. 

Q. When did the typewriter leave your possession? A. Around 
the Labor Day weekend of this year, '60, 1960. 

Q. Now, directing your attention to August 22, 1959, I'll ask you 
if you, on September 20, in prior hearing of this proceeding, were not 
asked these questions and whether or not you gave these answers. 

MR, FLANNERY: Now, Your Honor, I'm going to object; if this is 
for the purpose of impeachment, it's not proper. The witness admitted 
quite frankly yesterday that on a prior occasion he had given testimony 
that was somewhat different in certain particulars with the testimony 
today and he explained it by saying that he hadn't used his notes. Now, 
for counsel to confront him with the prior testimony is not impeachment 
because the witness has admitted there were some discrepancies in his 
testimony. Therefore there would be no reason to read his prior testi- 
mony. 

MR. HARRIS: I think we are entitled to ascertain the truth in this 
matter, Your Honor, because the testimony has certainly had great 
variance. 

THE COURT: Well, I'll take a look at what it is that you have there. 

MR. HARRIS: May we approach the bench on this? 

THE COURT: Yes. 

AT THE BENCH 

MR. HARRIS: It is also on page 13. 

THE COURT: What is it here? 

MR. HARRIS: This witness -- 

MR. FLANNERY: What page is that, sir? 

MR. HARRIS: On the 19th, testified that he was at the Chili Bowl 
and he went into great length to say what he had done between 3:30 and 
6:00 o'clock. Now, on the next day which was September 20th, he was 


asked this question: 
"What time did you go into Bennie's Chili Bowl?" 

This is page 9 of the September 20th trial, and he gives the time 
and he goes on in great detail to describe his movements. Then back on 
13-- 

THE COURT: Well, this hasn't anything to do with this date. 

MR. HARRIS: September -- August 22nd. 

THE COURT: You are not trying to question him about the date 
that he's talked about. 

MR. HARRIS: August 22nd, yes, Ma'm. 

THE COURT: I mean you are not trying to question him about 
his contradiction with reference to the date. It is something else, is it? 

53 MR. HARRIS: Well, this is our position, Your Honor: He says, 
at one time, that he was there 3:50. He later changed that. While 
changing it, and on the next day after originally saying it was 3:50 he 
went into great length to say what he had done between 3:30 and 6:00 
o'clock. Then on page 13, or 15, he was asked by me what suggested 
itself to him, why he was not there at 6:00 o'clock, and then he went in 
to explain that he possibly came back after having gone to his house and 
after having made some notes. 

MR. FLANNERY: Yes, but my point is this: In this particular 
trial, you haven't laid the foundation for what evidently purports to be 
impeachment testimony. 

THE COURT: I tell you, you do first have to ask him the question 
that you want him to answer and give him a chance to answer it. Now, 
what you are doing this morning is picking this and saying "Didn't you 
on such and such a date say thus and so?" without your preliminaries. 

MR. HARRIS: Well, I didn't know that. I thought I had on yester- 
day's testimony. 

MR. FLANNERY: No. 

THE COURT: What we were talking about at the conclusion of 
yesterday's session was this typewriter. On page 39 -- 
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MR. HARRIS: Well, I'll lay a proper foundation, Your Honor. 

MR. FLANNERY: Now wait just a minute. Yesterday also you 

asked him, -- let's see if I can find your cross examination. 

THE COURT: On page 39 yesterday -- 

MR. HARRIS: Well, I'll withdraw what's now pending and I'll ask 
him another question, Your Honor. 

THE COURT: What was it you were looking for, Mr. Flannery? 

MR. FLANNERY: Wait a minute; I'll find it ina minute. Well, 
on page 34, for example -- 

MR. HARRIS: What did you say? On page -- 

MR. FLANNERY: Page 34, down towards the -- sort of towards 
the middle: 

"Question: Now, sir, did you ever testify as to that 
time a contrary time under oath? 

"Answer: A contrary time? 

"Question: Yes, sir, a time other than the time you 

now tell us after referring to your notes? 

"T could have, sir. I don't know exactly whether or not I did." 

Then: "You are not at all certain. Did you ever tell someone 

under oath that you saw Brown at 3:50? 

"This time I am testifying with the use of my notes, 

notes that I made. The time immediately after the purchase. 

What I said before, I cannot tell you the exact time." 

In other words, he doesn't deny that he might have testified 

differently the last time. 

MR. HARRIS: I'll ask him another question concerning what he 
did on that day. 

MR. FLANNERY: You can't impeach him now because there is 
nothing to impeach him on because he admitted giving different testimony. 
You can't just stand up in this trial and read all the conflict ina prior 
trial. That is not the way to impeach a witness. 

MR. HARRIS: Very well. 

THE COURT: All right, let's get on with it. 
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IN OPEN COURT: 
BY MR. HARRIS: 

Q. Mr. Bowden, about 4:00 o'clock, on August 22nd, 1959, didn't 
you go in Bennie's Chili Bowl? <A. Around 4:00 o'clock? 

Q. Yes, sir. A. Yes, sir. 

Q. Huh? A. Yes, sir. 

Q. Are you sure of that? <A. I said yes, sir, around 4:00 
o'clock. Does that mean -- are you saying between 3:30 and 4:00 
o'clock? I do not know the exact hour. I did not check my watch. 

Q. You went in there around 3:30 or 4:00 o'clock, huh? A. I 
went in there around 3:30 or 4:00 o'clock. 

56 Q. And bow long did you stay inthere? A. Oh, a few minutes, 
sir, long enough to have a sandwich and soda, 15 or 20 minutes, I guess. 

Q. Now, did you go into the Chili Bowl before or after you saw -- 
you say you saw the defendant Roland Brown? A. I don't understand 
your question, sir. 


Q. Did you go into the Chili Bowl Restaurant before you saw Ro- 
land Brown or after you saw Roland Brown? A. I went in the Chili 
Bowl before. 

Q. Now, how long after you came out of the Chili Bowl was it that 
you saw Roland Brown? A. A little over an hour, sir. I saw Roland 
Brown around 5:50 the same afternoon. 


Q. Did you all go into a poolroom on that afternoon? A. Yes, 
sir, I did. 

Q. What time was that? A. I went in the poolroom in the 600 
block of T Street, Northwest, I guess, between, maybe, 5:15 and 5:45. 

Q. And you had just come out of the poolroom when you saw the 
defendant Brown? A. WhenI came out of the poolroom at 7th and T 
Street, I walked to 12th and U Street, Sir, Northwest. 

Q. Would you repeat that, sir? A. WhenI came out of the 
poolroom in the 600 block of T Street, I walked to 12th and UStreet, 
Northwest. 


32 


Q. And that's where you saw Mr. Brown? A. Yes, sir, it is. 

Q. Now, I'm going to direct your attention to the transcript 
dated September 20th in this proceeding on page 8 and I'm going to 
ask you, sir, if you were asked these questions and whether or not 
you made these answers: 

MR. FLANNERY: Your Honor, I think the proper way -- 

MR. HARRIS: Question -- 

MR. FLANNERY: -- to impeach a witness is to ask the witness, 
did you, on a prior occasion, testify in such and such a way? 

MR. HARRIS: Well, he's testified contrary and -- when I asked 
him these questions and these answers, and asked him if he said that, 
and I think the record will show it. 

THE COURT: Well, what is it that he said here today that you 
want to contradict? 

MR. HARRIS: What he's -- just testimony -- his testimony to 
the last three or four questions and answers. 

MR. FLANNERY: Your Honor, I think prior to asking that the 
proper way to do it is to say, "On September 20th, did you testify 
different--" 

MR. HARRIS: Well, I'm going to ask him what he said. 

MR. FLANNERY: -- and give him a chance to say whether he did 
or he did not. Now, if he says he did not, then he can confront him. 

58 MR. HARRIS: Well, Your Honor -- 

MR. FLANNERY: If says, "TI did testify differently," then there 
is no purpose for these so-called impeachment questions. That's the 
way I understand you should do this. 

MR. HARRIS: Your Honor, as I understood it, and according to 
my training in law school, and as I understand the case law, the proper 


way to impeach a witness is to ask him whether or not he was asked 


certain questions and made certain answers. Otherwise, he could go 
on for great length. If I ask him if he said contrary, then he's going to 
have to tell us what he said on those previous dates. 
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MR. FLANNERY: I think he's leaving out an important step, 
Your Honor, in the sequence. 

THE COURT: Will you speak a little louder? I can't hear you 
against this air conditioning. 

MR. FLANNERY: I think he's leaving out a step. I think he has 
to say to the witness, on September 20th, did you testify differently. 
Then if the witness says yes or no, he can proceed accordingly with 
that transcript but just to pick up the transcript and start reading off 
a series of answers and questions isn't the proper way to do it. 

MR. HARRIS: Well now, he's testifying today in this record -- 

THE COURT: Just a minute. Now, the witness has testified to a 
number of things. Now, I think that he is entitled to know what it is 

59 that you are directing your answers to and therefore that you 
should pinpoint it and ask him, didn't he, say that he's testified to so 
and so here, and did he not, on some other date, testify to the contrary. 

MR. HARRIS: Very well. 

THE COURT: And then if he says that he didn't, then you can take 
this record and read it to him, what it is that you think contradicts him. 

MR. HARRIS: Very well, Your Honor. 

BY MR. HARRIS: 

Q. Now, Mr. Witness, today you tell us that you came out of the 
poolroom and you then met Defendant Brown; is that correct? A. I 
came out of the poolroom and I walked to the 7th -- to the 12th and U 
Street intersection. 

Q. Right. Now, did you tell us on September 20th that you came 
from 7th and T when you saw Brown? 

THE COURT: Came from where, Mr. -- 

MR. HARRIS: 7th and T. 

THE WITNESS: Yes, sir, that's what I said a few minutes ago; 

I was in the poolroom in the 600 block of T Street. That is 7th and T 
Street; and I walked from 7th and T -- 
BY MR. HARRIS: 
Q. Oh, you were in the 600 Block of T Street; is that right? 
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A. That's where the poolroom is there, at 7th and T. 

Q. Oh, I see, very well. Well, didn't you tell us that the poolroom 
was in the 1200 Block of U Street on September the 20th? A. I didn't 
understand you, sir. 

Q. Did you, on September the 20th, say that poolroom was in the 
1200 Block of U Street? A. No, sir. 

Q. Did you make -- on page 8 of this transcript, I'm going to 
direct your attention to these questions and these answers and ask you 
if you made them, under oath: 

Question: Now, about what -- oh -- 
"Question: From where ? 
"Answer: From the vicinity of 7th and T Streets, 

Northwest. 

"Question: Now, about what time did you arrive? 
"Answer: I arrived there around 3:00, 3:30 in 

the afternoon. 

"Question: Now, when you first got there, what did 
you do? 
"Answer: That afternoon I went to the poolroom in 

the 1200 Block of U Street" across the street from Bennie's 

Chili Bowl in the general vicinity. Did you say that? A. Yes, sir. 

Q. Now why do you want to change it, sir? A. Because when I 

testified to -- on the date you just read, I did not use my notes. 

Q. In other words, you don't know anything unless you read that 
typewritten note; is that right? A. Yes, sir, I do know something 
unless I read my typewritten notes. 

Q. All right. Then you later told us that you didn't go into 
Bennie's Chili Bow] at all; didn't you say that? A. I don't understand 


what you mean, sir. 

Q. Well, didn't there come a time when you told us that you didn't 
even go in Bennie’s Chili Bowl on September 20th? A. No, sir. No, 
sir, best of my knowledge. 
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Q. On page 13 of the transcript of September 20th, I'll ask you 
if you were asked these questions and whether or not you made these 
answers: 

"Question: So you weren't in any Chili Bowl at 4:30 

and you didn't go to" a "second pool room at 5:00 o'clock 

and you weren't up there at 6:00 o'clock, were you? 

"Answer: Sir, I told you I was not certain of the exact 
time I was in the places -- " 

Did you say that? A. Yes, sir. 

Q. Now -- 

MR. FLANNERY: Your Honor, I suggest that if that's supposed 

to be impeachment, that is not impeachment. He merely said, 
"I'm not certain of the exact time I was in those places." That was the 
foundation question; "Didn't you deny" -- 

MR. HARRIS: He was asked if he'd been in the places. 

MR. FLANNERY: He said, "I'm not certain of the exact time I 


was in the places." He didn't say in the so-called impeachment question, 


"I was never there." I object. 

THE COURT: Well what is it now that you are objecting to? 

MR. FLANNERY: Well, I object because counsel apparently is 
trying to lay a foundation to establish that the officer at a previous time 
had said that he had not been in the Chili Bowl, and he read a question, 
as I understood his purpose, designed to bring out that the witness had 
previously denied that he had been in the place. The question and answer 
that he read didn't establish that at all. 

THE COURT: Well -- 

MR. FLANNERY: So I ask that that part of his cross examination 
be stricken. 

MR. HARRIS: Well, I'll ask him another question that will clear 
it up. 

BY MR. HARRIS: 

Q. Directing your attention to page 15 of that same transcript on 

September 20th, I'll ask you, were you asked these questions and made 


these answers: 
"Question: Now, is there anything that suggests itself 

to you why you were not there at 6:00 o'clock as you previously 

testified?" 

THE COURT: Now what does "there" refer to, Mr. Harris? 

MR. HARRIS: Pardon? 

THE COURT: I say what does "there" refer to? We don't have the 
benefit of knowing what you are referring to now. 

MR. HARRIS: Well, the question is, "Is there anything that suggests 
itself to you why you were not there" -- referring to 12th and U, that's 
what it refers to actually. This all concerns this August 22nd matter. 

BY MR. HARRIS: 

Q. And then you said: 

"Answer: No, sir, I could have. I am pretty sure I did 
return after I went home and made out my report. That is 

why Iam saying I was there around 6:00. 

"Question: Sir? 
"Answer: That is why I said I was in the Chili Bowl around 

6:00, because usually after I made a purchase I would return 

home and make out my memorandum and title the evidence and 

return back out in the streets." 

Did you say that? A. Yes, sir. 

Q. Now, on that same day, August 22, 1959, we're speaking 

about, what were your words as nearly as you can remember to 
Defendant Brown or to this John Doe that you refer to as the man named 
Hank? <A. The best that I can recall, sir, I cannot give you the exact 
verbatim words, but the gist of the conversation, the best I recall, was 
that when I approached the corner of 12th and U Street, the defendant 
Brown and Hank were standing on the corner, and I walked up to the two 
of them and exclaimed, or made the expression: ''What's happening?" 

Q. You said to them, 'What's happening?" A. Yes, sir. 

Q. Huh? and what did you next say tothem? A. What did I did 


not say? 
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Q. What did you next say tothem? <A. Next? The next thing that 
I said was to give me three things because that was conversation -- that 
was expressions or statements made by Brown and Hank before I made 
that statement. The next statement -- 

Q. Didn't they tell you -- didn't you say that they told you nothing 
was happening? A. No, sir, I did not say that. : 

Q. Didn't you tell us that yesterday? <A. No, sir. 

Q. Well, sir, I refer you to your -- the transcript of your testi- 
mony on yesterday. 

65 MR. FLANNERY: What page, Mr. Harris? 
MR. HARRIS: Page 5; Mr. Flannery was asking you the question, 
and here's the question: 
"Question: What was happening? 
"Answer: Yes, sir. 
"Question: And then what happened? 
"Answer: The John Doe, Hank, replied that it was nothing 
happening,.. ." 

MR. FLANNERY: Well, you didn't read the entire answer. 

MR. HARRIS: Well, I'll read the whole question. 

Then "John Doe, Hank, replied" and said "that it was nothing 
happening" and said'"What's happening with you,’ or something 

to that effect.” 

BY MR. HARRIS: 

Q. Did you say that yesterday? A. Yes, sir, you asked me if I 
said -- you asked me a few minutes ago if I said there was nothing 
happening. I did not understand you to ask me whether or not Hank said 
or not. 

Q. Oh, you didn't understand me to ask you whether or not, did 
they reply "Nothing's happening"? A. Yes, sir. 

Q. You asked them, ''What's happening?" and then you think that 
I said to you, asked you whether or not you told them nothing was happen- 


ing? <A. Yes, sir. 
* 
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Q. Now, yesterday you told us that you told them that you were 
looking for some stuff, or you said you were looking to cop. Did you 
say that yesterday? A. Yes, sir. 

Q. Huh? A. Yes, sir. 

Q. You didn’t remember that today, though? A. Sir? 

Q. You didn't remember that today? A. Do I remember it today? 

Q. Yes, sir. A. Yes, sir. 

Q. Now, on this particular day, August 22, 1959, what time did 
you prepare your notes? A. Around 6:20 or maybe 6:30, took me about 
20 minutes to get home, I guess, and I did them after I got home. 

Q. And where were you living at, sir? A. Iwas living in the 
vicinity of 4th and Shepherd Street, Northwest. 

* * * * * 

Q. Well, I'll change the question. You were living in the vicinity 
of 4th and Shepherd, all right, sir, how did you get up into that vicinity ? 
A. On this particular day, sir? 

Q. That's the day we're talking about. A. If my memory serves 
me right, I think I took a taxicab, in fact I'm almost certain I did. 

Q. About what time was that, sir? A. It was after the purchase, 
around six. 

Q. 6:00 o'clock? A. Yes, sir, around 6:00, 6:05, 6:10, after the 
purchase, and I walked off of 12th and U Street. 

Q. And when you got home, did you immediately start typing ? 

A. No, sir, I marked the evidence in a manila package with the date 
and time. 

Q. And then you started typing? A. Yes, sir. 

Q. Did you come out of the house afterwards, after typing ? 

A. Immediately thereafter or any time before the next day, sir? 

Q. Well, first I'll ask you, did you come out immediately there- 
after? A. Not immediately thereafter. 

Q. When did you come out? A. Maybe half an hour, 45 minutes 
later. 

Q. Oh, half an hour later, huh? A. Yes, sir. 
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Q. Now, Mr. Bowden, did you have any handwritten notes? 
A. Did I have any handwritten notes? 

Q. Yes, sir, to type up, to use in making up this memorandum 
that you were going to type up? A. I do -- I cannot say, sir, because 
I'm not certain of -- on this particular incident, no, sir. I don't com- 
pletely understand your question, sir. I mean, handwritten notation. 

Q. Now, had you got -- 

THE COURT: Just a minute; you what? 

THE WITNESS: I made a handwritten notation on the evidence, on 
the evidence envelope. 

BY MR. HARRIS: 

Q. Now, when you made your purchase and you went home and 

you started typing, did you have any notes or memoranda from 
which you typed up this matter that you were typing? A. Oh, I madea 
skeleton type of notation as far as continuity of the purchase and every- 
thing, yes, sir. 

Q. Now, what did you write that on? A. Ona scratch pad, sir. 

Q. And where is that scratch pad? A. The scratch pad, the en- 
tire -- all of it -- each time that that is -- I am finished using that, I 
destroyed the notations that I made, if that is what you are referring to. 
The scratch pad, I have no idea where the scratch pad itself is. 

Q. So when you made handwritten notes, you then destroyed those 
and typed up the memorandum; is that right? A. I typed the memoran- 
dum and destroyed the handwritten notes. 

Q. And you have no handwritten notes from any of these dates 
that you have referred to on yesterday? A. No, sir, Ido not. 

Q. Now, did you have any handwritten notes for September 4th? 
A. No, sir. | 

Q. No? Did you have any handwritten notes for September the 
10th? A. Do Ihave, sir? 


Q. Did you have any? Did you have, h-a-v-e; did you have any? 


A. I made notations, sir, and copied my memorandum from the 
notations, yes, sir. 
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Q. All right, now, where were you when you made the handwritten 
notes on September -- on August the 22nd? A. Iwas in my apartment, 
sir. 

Q. In your apartment. A. Yes, sir. 

Q. Now, what was the reason, or the necessity for making the 
handwritten notes when you were getting ready to type? That's just be- 
fore you typed them; is that right? A. Yes, sir. 

Q. Hmm? A. Yes, sir. The reason I make my handwritten notes 
before I type was to be correct in my spelling, to be correct in punctuation, 
and in the continuity and sequence of the purchases. 

Q. In other words, you make a rough draft in handwriting; is that 
what you're speaking of, Mr. Witness? A. Yes, sir. 

Q. Huh? A. Yes, sir, that's what I'm speaking of. 

Q. But you had nothing to refresh your memory from at the time 
that you were actually preparing these memorandums. A. You mean -- 
I don't understand you, sir. You must explain yourself, please. 

Q. All right, sir, when you got home, you had nothing in your 
pocket, or on a pad, to refresh your memory? A. No, sir. 

Q. You just made a rough draft in handwriting and then right 
contemporaneously you typed it up? A. Yes, sir. 

Q. What did you do with this evidence that you had? Put it in 
your foot locker? A. Yes, sir, I did. 

Q. Huh? A. Yes, sir, I did. 

Q. And you were out in the street making purchases of narcotics 
from various people, weren't you? A. Yes, sir. 

Q. Now, how much narcotics would you keep at a given time in 
this footlocker at your house? A. It would vary, sir. One time I would 
have one exhibit and -- maybe on a weekend -- maybe I could have two. 


It all depends on how many buys I made on a weekend from the pushers 
out in the street. 

Q. All right. A. But in each — on each time that I would make a 
purchase, they both, each exhibit in each case, would be put in an envelope 
by itself and identified by itself and no time were there two in the same 
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envelope or was there any possibility of its being confused or 
mixed up. 

Q. But you never made -- you never marked those envelopes 
until you got home; did you? A. Oh, well, sir, there was no point in 
marking them. I only had one purchase on me at a time, and I couldn't 
confuse them. 

Q. Were there ever times when you had more than one purchase 
on you at once? A. No, sir; never. 

Q. Never were. All right, now, did there come a time, on August 
22, when you took the purchase out of the footlocker? A. On August 22? 

Q. Yes, sir. A. No, sir; I didn't take it out August 22. 

Q. Did you take it out on August 23? A. No, sir. 

Q. Did you take it out on August 24? A. Yes, sir; if my memory 
serves me correctly I took it out around 7:15 or 7:20 on August 23, and 
turned it over to my -- August 24 -- excuse me -- turned it over to 
my supervising officers, Detective Didone and Detective Paul. 


* * * * * 


Q. Well, I will ask you again, sir, did you pose as one interested 


in purchasing narcotics? The same question Mr. Flannery asked. 
A. Yes, sir. 

Q. Had you? A. Yes, sir. 

Q. How did you go about that? A. Well, I familiarized myself 
with the terminology that the pushers and addicts used. I used the same 
mode of dress, talked the same language, slang, et cetera, mingled with 
them, the known addicts, and known pushers. 

Q. You made -- met a great number of them; did you not? 

A. A great number? I met some; yes, sir. 

Q. Many, or a few? A. Sir, I will have to ask you to qualify your 
"many" or your "few." 

Q. Well, you met more than one; didn't you? A. Yes, sir. 

Q. Did you meet a hundred? A. Less than a hundred, sir. 

Q. Did you meet 50? A. Yes, sir. 

Q. Did you meet more than 50? A. Around 50, sir. 
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Q. Around 50. Now, on the 4th day of September, 1959, you again 
tell us that you were in the vicinity of 12th and U at about five o'clock; 
is that correct? A. Yes, sir; I will have to check my notes to be of 
certainty of the time with reference to this purchase. 

Q. You don t remember what you told us yesterday? A. I 
remember what I told you. I want to be certain of the exact time in 
regard to the purchase. 

Q. And you don't remember from one day to the other anything 
except what is on those notes? Now, look at the notes and tell us. 


Refresh your memory, so you can tell us what you said yesterday. 


(Pause) 

MR. HARRIS: Now, Your Honor, may I ask to examine all of 
these exhibits or notes, please? 

THE COURT: Yes, all that he has marked and -- 

MR. HARRIS: I think that -- 

THE COURT: Just a minute, though. Had you finished looking at 
the one you were looking at? 

THE WITNESS: Yes, ma'am. I just wanted to be of certainty of 
the time. 

THE COURT: All right. 

(Pause) 

MR. HARRIS: There's also one as to September 10th. 

THE COURT: All that were marked by the Clerk. Mr. Clerk, 
could you give us the number that you have marked for identification ? 

THE CLERK: I marked four. 

THE COURT: Four? How many do you have, Mr. Harris? 

MR. HARRIS: September 4 only, the only one. This is Govern- 
ment's Exhibit No. 2 for identification, I believe. 

THE COURT: Do you have the others? 

THE WITNESS: Yes, ma'am. 

THE COURT: Well, let him have all that were marked as Govern- 
ment exhibits. Just those that were marked. 

MR. HARRIS: This is Exhibit No. 5 for identification. 
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THE CLERK: 2, 5, 6 and 8. 

BY MR. HARRIS: 

Q. Now, on the 4th day of September, did you take the evidence 
home in the usual manner or the same way that you described on August 
22? (Pause) Sir? A. You mean in regard to taking -- getting a cab? 

Q. Yes, sir. A. Yes, sir; I believe I did. 

Q. And what time did you get home on that day? A. I got home 
around 5:30, I suspect. 

Q. Had you purchased any narcotics on that day? A. To the best 
of my knowledge, no, sir; not at that time. 

Q. Do you mean to say when you left home on September 4, after 
returning at 5:30 -- A. Yes. 

Q. And what time was that, sir? A. I guess it was around 7:30 
that evening. 

Q. And at that time did you have any purchase of narcotics ? 

A. Yes, sir, because I turned over the purchase that I made around 
5 o'clock that afternoon. I had turned it over to my supervising officers 
at 7:30. 

Q. That same night? A. Yes, sir. 

Q. Did you -- you didn't have to go through the same procedure 
of putting it in a foot locker this time? A. I believe I did put it ina 
foot locker, sir, because before -- after -- immediately after identify- 
ing the evidence I did place it in the foot locker, and contact my super- 
visory officers. 

Q. Well, what -- A. I did not know -- 

Q. Iam sorry. A. I did not know at the time that I put it in the 
foot locker that I was to meet my supervising officers that night. 

Q. Now, you said immediately after identifying the evidence. 
What do you mean by that? A. Placing my name, the defendant's name, 
the time of the buy, and the pertinent information on the manila envelope 
that's identified in the evidence, and my initials. 

Q. Now, directing your attention to the afternoon about five o'clock, 


12th and U, where was Brown when you first saw him? A. When I first 
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saw Brown he was walking -- coming from a southerly direction, walk- 
ing northward on 12th, Street, sir. 

Q. And that would be in the 1900 block; is that right? A. 1900 

block of 12th Street, I believe it is, sir. It was between T and U 
Streets, sir, Northwest, in the District of Columbia. 

Q. Now, at that time were you standing at 12th and U? A. Yes, 
sir; I was leaning against the rail there at 12th and U. 

Q. And were you in the company of any other persons? A. No, 
sir; I was alone. 

Q. Now, did you have conversation with Brown at that time? 

A. There came a time when I did have a conversation with Brown; yes, 
sir. 

Q. Well, what time was that? A. After he arrived where I was 
standing, sir. 

Q. And he was walking so that was a short time after; wasn't 
it? A. Yes, sir. 

Q. What did you say to Brown? A. Well -- let's see -- when he 
got to where I was, I asked him "what's happening?" I said "Hey, 
Rabbit, what's happening?" Something to that effect. 

Q. Something to that effect? A. I said either "Hey, Rabbit, 
what's happening ?", or "Hey, man, what's happening ?" Something to 
that effect. 

Q. Or "Hey, who?" A. Man. M-a-n. 

Q. "Hey, Man." And you always greeted him, or whoever you 
were approaching, with the term "what's happening?" A. Always, sir? 

Q. Yes, sir. A. It was one of the expressions that I used; yes, 
sir. 

Q. Now, what, if anything, did he say to you? A. He said -- I 
asked him "what's happening?" and he said "There's nothing happening 
with me, but the man is on the scene", -- or, the man -- yes, I think 
he said "the man is on the scene," and pointed toward the defendant 
Leroy Williams, who was standing at the end of the rail. 


Q. Well, did he tell you something about he could cop for you? 
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A. Yes, sir? 

Q. Huh? A. Yes, sir. 

Q. Well, tell us everything that was said. You told us one time 
that he said something about copping. A. He said he could do. He 
asked me if I -- he said he could do for me, that the man is on the air 
to cop. 

Q. Huh? A. To cop, and to do are the same thing. 

Q. Now, what did Brown say to you? A. Brown said that he 
could do or he could cop for me and asked me how many things did I 
want. 


Q. Now, you said he could do, or he could cop, and you say that 


means the same thing? A. Yes, sir. 

Q. Well now, "cop'' means what? A. Cop means to purchase or 
to buy. 

Q. And "do" means the same thing? A. In the narcotic language, 
yes, sir. : 

Q. So in other words, you are saying Brown told you that he 
could buy some for you? A. Yes, sir. 

Q. And that was the second time that you had any occasion to talk 
to Brown? A. Yes, sir. 

Q. And what did you next say tohim? A. The next thing I said 
to him, I -- I'm not sure, sir. I'd have to check my notes to be certain. 
The next -- who said the next thing. 

Q. Don't remember? A. No, sir. Not offhand. 

Q. Do you have any remembrance of what you told us yesterday ? 
A. I told you what was in my notes, sir, so I'd have to check my notes 

today to tell you. 

Q. Read it again. (Indicating paper.) Did you tell Brown to buy 
something for you? A. Did I tell him to buy? No, sir. 

Q. What did you tell him? A. He said he could cop. 

Q. What did you tell Brown, Mr. Witness? A. I asked him where 
is it -- I told him here's -- I wanted four things. 

Q. You asked -- you told him, "Where is it?" A. I asked him, 
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‘Where is it?" and he indicated, he said it was down at the end of the 
rail, pointing toward the defendant Leroy Williams. 

Q. Now, I'm going to show you your notes, Government's Number 
2 for identification, and ask you where in here, to show me that you 
asked Brown, "Where is it?" Where do you see it? A. Here you are, 
sir. 

Q. Read it. 

* * * * * 

Q. So now show me where you said you asked Rabbit, as you said, 
‘Where is it?" You see that on -- in your notes there? A. Yes, sir. 

Q. Read it. A. The defendant Brown was about to pass by and I 
asked, "Say, Rabbit, what's to it?" and he said "Nothing, Slim." I 
asked him what, if he was doing. He said, ''No, but I can cop for you.” 

Q. Now, I don't want you to read the whole thing. I'm asking you 
where you asked, "Where is it?" Read those words. Tell us whether 
they are there. Either they are there or they are not, Mr. Witness. 


A. Sir, I told you that expressions -- 


Q. Excuse me, sir, I-- 

MR. FLANNERY: I think he should be permitted to finish his 
answer, Your Honor. I object to counsel interrupting. 

THE COURT: Yes, you may finish your answer. 

THE WITNESS: Sir, I told you that expression as to "T can do," 
and "I can cop," "what's to it" and "where is it,"" they both have the 
same meaning as far as the addict is concerned. I told you I could not 
recite to you verbatim what was said. 

BY MR. HARRIS: 

Q. Didn't you tell us yesterday that when you asked, ''Where is 
it 2" that that meant something about where narcotics were and who 
had them? A. Yes, sir, that's right. 

Q. Huh? A. That is right. 

Q. And did you in fact, ask him that question on this day, Septem- 
ber 4th? A. Yes, sir. 
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Q. You asked him that but it's not in your notes. A. Where is it 
and what's to it, sir, has the same -- as far as the addict -- and where 
is it, if an addict -- if you ask an addict, "Where is it?" or "What's to 
it?” to him it's the same identical thing. 

Q. Oh, "What's to it?” A. And "Where is it." 

Q. And "Where is it.” A. Is the same identical thing. 

Q. Means what? A. It means, where is the bag; who has the bag; 
where is the bagman, or where can you do? 

Q. If you walked up to an addict, or dope peddler, or something, 
and you say, "What's to it," that means where is the bag? A. That's 
right, because he knows that you are there for one purpose and one pur- 
pose along. That is to purchase narcotics. 

* * * * * 

Q. Did you go in the pool hall on September 4th? A. I could 
have, sir. 

Q. What time could you have gone in there? A. I could have gone 
in before I met the defendant Brown or I could have gone in after the pur- 
chase and I returned back on the street. I'd have to check my work 
report to be of certainty. 

Q. You don't have a work report do you? A. No, sir, not with me. 

Q. So do you know what you did on September 4th? A. Do I know 
what I did on September the 4th? | 

Q. Yes, sir, with regard to this particular case is what T'm talk- 
ing about. A. Yes, sir. 

Q. Now, did you go -- after you made a purchase, did ‘you go in 
a pool hall, or did you get in a taxicab? A. Oh, I left the area imme- 
diately, sir. After the purchase. 

Q. And you didn't go ina pool room? A. No, sir. 

Q. How much did you pay for narcotics on sa 4th? 

A. Six dollars for four capsules, sir. 


* * * * * 
Q. Now, directing your attention to September 10th, 1959, did 
you see Brown on that day? A. Yes, sir, I did. 
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Q. What time did you see him on that day? A. I'd have to check 

my notes, sir, to be of certainty of the time. 
* * * * * 
89 Q. Here are your notes back. The question was, what time, on 

September 10th, did you see Brown, or if you saw him on that day? 

(The witness examined his notes.) 

Q. What time did you see him, sir? A. Around 8:50, sir. 

THE COURT: 8:50? 

THE WITNESS: Yes, Ma'm. 

THE COURT: A.M. or P.M.? 

THE WITNESS: It was in the afternoon, p.m. 

BY MR. HARRIS: 

Q. And you didn't see him at 8:40 or 8:45? A. I said around 
8:50, sir. I did not have a watch on me. 

Q. You didn't have a watch on September -- A. On me. 

Q. September 10th? A. Not on my person. We were standing 
on the corner at 12th and U Streets, sir. 

Q. And where did you see last -- what time was it when you last 
saw a timepiece? A. September 10th? I haven't the slightest idea, sir. 

Q. Well, when you tell us something about 8:40 or 8:50, or 8:45, 
you have no idea about those times, either, do you? A. I have an idea, 

approximate, sir, after the purchase on some occasions after the 


purchase, maybe a clock in a restaurant or someplace, if you get a cab, 
ask the cab driver, and I approximate the time. 

Q. All right. A. Sometimes if I made a purchase, I was standing 
inside of a public place and there was a clock where I could see the 


clock -- 

Q. You didn't make any purchase inside public places on Septem- 
ber 10th, did you, sir? A. No, sir, not in regard to this case. 

Q. Well, when you made a purchase, where did you next go? 
A. After this particular purchase? 

Q. September 10th, yes, sir. A. September 10th, after this pur- 
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chase, I went home. I walked East on U Street down to probably around 
11th and U and got a cab. 

Q. And when did you discover that it was about 9:00 o'clock or 
8:50 or 8:40? A. Well, when I got the cab, I -- well, before I got the 
cab, after I left 12th and U, after I received the narcotics from the de- 
fendant Brown, I got down, down by, I believe there wasa liquor store 
there on the corner, and I checked the time and the time they had 
around 9:00 or 9:02, something of that nature. 

Q. A liquor store? A. At 12th and U Streets, sir, there is a 


liquor store there. 
* * * * * 


Q. Mr. Bowden, I think you were telling us about a clock ina 
liquor store on the corner just before we left. A. Yes, sir. 

Q. Where is the clock located in the liquor store? A. Where is 
it located? I haven't the slightest idea where it is located, sir. 

Q. Is it in the window, or is it inside? A. I don't know where it 


is; no, sir. 

Q. Now, are you referring to a liquor store at 12th and U called 
Egber's; is that right. That is the only one on that corner? A. It's the 
only liquor store on the southeast corner of 12th and U Street, North- 
west. The name of it I don't know. 

Q. Now, this was a weekday night, wasn't it, sir? A. I couldn't 
testify to that, sir. 

Q. You don't know whether it was a Sunday or not? A. Iam 
almost certain it was not a Sunday, but whether or not it was a Saturday 
or a weekday I am not certain. 

Q. So you don't know whether or not this liquor store dimmed its 
lights a couple of minutes before nine or not, do you? A. Does it? Is 
that what you are asking me? 

* * * * * 

Q. Now, directing your attention to the fifth day of October, did 

you see the defendant Brown on that day? A. Fifth of October? Yes, 


sir. 
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Q. And you had conversation with him on that day; is that right ? 
A. Yes, sir. 

Q. Huh? A. Yes, sir. 

Q. And you say you made a purchase of narcotics on that day 
also? A. Yes, sir. 

Q. About what time did you do that? A. I'd have to check my 
notes, sir, to be of certainty, the exact time. 

Q. Oh, withdraw that question. How much narcotics did you pur- 
chase on that day? A. How much narcotics? On the fifth ? 

Q. About -- A. I would still have to check my notes, sir, to be 
of certainty. 

Q. How much did you pay for? A. If I don't know the amount I 
have no idea of how much I paid. I have to have the notes to know the 
amount that I purchased, and the amount that I paid. 

Q. Did you know yesterday? A. Sir? 

Q. Did you know yesterday? A. Yes, sir; because I referred to 
my notes. 


Q. And the only reason you can testify is because you can read 
these papers; is that right? A. That's not the only reason I can testify; 
no, sir. 

Q. And you have no independent recollection of what happened on 

the fifth day of October whatsoever, do you? A. Yes, sir; I have 
a recollection of what happened. I have no recollection of the exact 


time and the exact amount purchased, and the exact amount paid. 

Q. Do you have any recollection as to who you purchased it from? 
A. Yes, sir. 

Q. Huh? A. Yes, sir. 4 

@. Iwill show you your notes on this date. Now, incidentally, 
Mr. Witness, did you make those notes on October fifth? A. DidI 
make these notes on October the fifth? 

Q. Yes, sir. A. Yes, sir; I did. 

Q. And did you make it on the same typewriter? A. Yes, sir. 

Q. Well, you were lying when you told us the typewriter went 
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backto New York on Labor Day weekend, weren't you ? 

MR. FLANNERY: No; he isn't lying at all. He said 1960. That 
is an improper remark, first of all. 

THE WITNESS: No, sir; I did not lie. 

BY MR. HARRIS: 

Q. Sir, didn't you tell us that typewriter ‘went back on Labor Day 
weekend of 1959 shortly after this thing? A. No, sir; I said 1960, this 
past Labor Day weekend. 

* * * * * 

Q. You had that typewriter up until September 1960? A. Yes, 

sir; it was Labor -- was Labor Day weekend in September, sir. 
* * * * * 

Q. Mr. Witness, how many capsules of narcotics did you purchase 
on that day? A. Three, sir. ey 

Q. How much did you pay? A. $4.50, sir. 


Q. On that day what was your conversation with Brown? A. On 


that day I met Brown in the 1100 block of U Street, and Brown approached 
me and asked me -- or he spoke to me and said ''What's happening, 
Slim ?", or "What's up, Slim?" That was my alias in the street -- 
"Slim". 

Q. Yes, sir. A. And I told him. 

Q. What did you say to Brown? A. I didn't understand you, sir. 

Q. What did you say to Brown? A. I said nothing. I says "Where 
is it?" or something to that effect, or "I'm looking." 

Q. Do you know what you said? A. Sir? 

Q. You looked at your paper, now, do you know what the exact -- 
A. Ihave looked at my paper for the time of the incident, sir. 

Q. But you didn't look to see exactly what you said. A. Verbatim, 
no, sir. 

Q. Well, now, you look at the paper and see if you can find out 
what you said. (handing paper to witness) A. Okay, sir. 

Q. What did you say? A. He asked -- he asked me was I still 
looking, and I -- he asked me was I still looking -- no -- asked me what 
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was -- he asked me what was I looking for, and I said "My Man, he is 
out of town,” and he said "Well, I have got some good stuff here." And 
I said "Well, if you have the stuff here I can do for you.” 

Q. You are talking about October 4? A. October fifth, sir. 

Q. Huh? A. October the fifth. 

Q. And -- goon. A. SoI told him if he had the stuff there, to -- 
I might as well do for him, and to give me three things, or three capsules. 

Q. Now, what did he say then? A. He took out a manila package 
containing several capsules and counted out three to me, and I gave him 
$4.50. 

Q. You gave him what? A. $4.50. 

Q. Now, what makes you remember when you couldn't remember 
anything else, that Brown told you, quote, "I've got some good stuff 
here." Why do you remember that? A. Why dol remember that? Be- 
cause I just read it, sir, and that is what he said. 

Q. And I want to know, the only reason you remember it is be- 
cause you just read it? A. You asked me to read it, and to recite 
verbatim what the note says, sir. 

Q. All right. And that is what you have been doing throughout your 
testimony; is that correct? A. Is what what I have been doing, sir? 

Q. Reciting from -- verbatim, as you say -- from what your -- 


A. No, sir, not throughout my testimony, not verbatim, or word for 


word, because -- as I before stated, some expressions that's the same 
meaning in the narcotics language. Some slang, some expressions have 
the same meaning. 

Q. And you had used them interchangeably; is that what you are 
telling is? A. I'd testify, sir, to the best of my ability, best of my 
knowledge. 

Q. And on the fifth of October, when you arrived at 12th and U 

where were you coming from on that day, sir? A. I didn't get to 
12th and U Streets, sir, in regard to this incident. This incident hap- 
pened in the 1100 block. 


53 


Q. So you didn't get to 12th and U, you got to the 1100 block of U 
Street? A. Yes, sir. 

Q. And where were you coming from? A. I was coming from 
the vicinity of 7th and T Street, Northwest. 

Q. Seventh and T? A. Yes, sir. 

Q. And were you afoot? A. Yes, sir; Iwas walking. | 

Q. And you were on U Street when you saw Brown; is that right? 
A. Yes, sir. 

Q. And what time was this? A. This was in the afternoon, sir. 

Q. What time? A. Of the purchase, at -- on October fifth? 

Q. Yes, sir. A. I'd have to check my notes, sir, to give the 
exact time. ' 

Q. Well, what's the best recollection you have? Do you have any 
recollection at all? A. Not the exact time, sir. 

101 Q. Well, what is your recollection as to the time? A. It was in 
the afternoon. 

Q. Early or late? A. Sir? 

Q. Early or late? A. Mid-afternoon. It was after three o'clock 
and it was before seven o'clock. I don't know the exact time, sir. 

Q. All right; look at your notes. (handing notes to witness) 

A. Yes, sir. 

Q. Now, do your notes tell you? A. Yes, sir. 

Q. What time was it? A. Around -- around 5:25 p.m., sir. 

Q. Now, what time was it when you arrived at 7th and T Streets, 
Northwest? A. It was in the early part of the evening, sir, around 3 -- 
3:30. 

Q. Around three o'clock? A. Yes, sir. 

Q. Now, where were you immediately before being at 7th and T 
Streets, Northwest? A. On October fifth? 

Q. Yes, sir. A. I had left home. I left home and went to 7th 

and T Streets, Northwest. 

Q. And did you go up there in a taxicab, in a car, or what? 

A. No, sir; I went on the D. C. Transit system. 
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Q. And did you make any purchases at the vicinity of 7th and T? 
A. No, sir; I did not. Not on this particular date; no, sir. 

Q. On October fifth? Now, when you saw - when you say you saw 
Brown in the 1100 block of U Street, what side of the street was this on, 
north or south side? A. We were on the south side of the street, sir. 

Q. And you told Brown that your man was out of town; didn't you; 
is that right? A. Yes, sir. 

Q. Why would you have to tell Brown that when you, according to 
your testimony, you had been buying narcotics from Brown? A. I didn't 
have to have a reason, sir. I made the expression that my man is out of 
town. 

Q. You make an expression? A. I made the statement that my 
man was out of town. 

Q. Well, that didn't mean the ordinary meaning. What did that 

mean? A. That meant that my regular man that I had been pur- 
chasing from was out of town. 

Q. Well, and therefore you were interested in buying something 
from Brown; is that what you -- A. Iwas interested in purchasing 
narcotics; whether it was from Brown, Williams, from Smith, irregard- 
less, all I wanted to do was purchase narcotics and make a positive 
identification of the person that I purchased the narcotics from, and as 
to whom, if possible, they got it from. 

Q. All right. Now, in making these positive identifications, is it 
not true that at a time in the United States Commissioner's Office, when 
the defendant Brown was in custody and sitting before you, you made 
inquiry as to "Where is Brown?" A. No, sir. 

Q. That didn't happen? A. No, sir; it did not. 

Q. On the 8th of October, you turned this narcotics over to your 


superiors; didn't you? A. Turned it over on the sixth of October -- 


excuse me. Excuse me. Purchased -- 
Q. Sir? A. I'd have to check my notes, sir, to be of certainty. 
Q. Now, you are not referring to your typewritten notes? A. No, 
sir. 
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Q. You are talking about this little notation you have up here in 
your handwriting? A. Yes, sir; each time I turned the evidence over to 
my superior officers, when I returned home I'd make a notation as to 
the time, the place, and to what officer it was turned over to. I could 
not make it - this is a carbon copy. I could not make it in typewritten 
because this copy would have been an original, so I'd make it in pencil. 

Q. You made this in pencil? A. In ball-point pen. 

Q. Allright. And that says "October 6'? A. Four p.m. 

Q. Four p.m.? A. Fourth and Taylor Street, Northwest. 

Q. And the only reason you remember that is because you have 
just read it; right? A. Yes, sir. 

Q. Now, did you ever testify to a contrary date? A. Without the 
aid of my notes I could have, sir. 

Q. With the aid of your notes? A. With the aid of my notes; no, 


Q. Huh? Well, the transcript of your testimony September 19, at 


page 31, referring to the transaction on October fifth, when you were 
asked the question: ''To whom did you hand over the Exhibit? 
"Answer: Detective Paul and Detective Didone." 


"Question: And where was that? 

“Answer: That was on the 8th at 4th and Taylor Street, Northwest." 

Did you give that answer in response to those questions. A. If it 
was without the aid of my notes, sir, I could have. I am not of certainty. 

Q. Well, you were using your notes throughout that time; weren't 
you? A. No, sir; I was not. 

Q. Now, I refer you to page 28 in which you make this statement: 

"The Witness: I would like to refer to my notes to check to be 

, sir.” 

Now, this is a question by Mr. Flannery: 

"Question: Have you exhausted your recollection at this point ? 

"Answer: Yes; I have. 

"Question: When did you make the notes? 

"Answer: On the night of the purchase. 
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"Mr. Flannery: Very well." 

MR. FLANNERY: I am going to object to this Your Honor, because 

counsel, to be entirely fair to this witness, should read the questions that 
106 let up to using the notes where it appears that the witness wanted 
to refer to his notes to check a date, October 5th. Now, -- 

MR. HARRIS: He wanted to check the date. He checked these 
notes, referring -- these same notes that we are referring to right here. 
He checked -- 

MR. FLANNERY: There is no showing here that he checked the 
notes for the purpose of referring to the time he turned the evidence 
over to his superiors. Now, that is the purpose of these questions, as I 
understand his line of questioning. 

MR. HARRIS: He said he didn't use his notes, and I want to im- 
peach him. He did use his notes. 

MR. FLANNERY: I think counsel is confusing the issue here, Your 
Honor. I object to this. 

THE COURT: The point that you are asking about, Mr. Harris, is 
in reference to the turning over of the material to his superior. Now -- 

MR. HARRIS: Well, Your Honor, on page 27 he is -- no -- on page 
28, he was asked: "Question: I now call your attention to October 5, 
1959. What, if anything, did you do on that date in connection with this 
case?" Then he recites -- I mean, he testifies as to what he did, and 

the only notes, as far as I know that he had, is on this same gov- 
ernment Exhibit No. 6. And he had his notes available when he made 
this answer. 

MR. FLANNERY: Well -- 

THE COURT: Well, of course, he had his notes available, but the 
point is whether or not he used the notes to refresh his recollection as 
to when this turning over was done. He could have used his notes and 
still not used it for that purpose. I don't know. You all have the record. 
I don't have it. 

MR. FLANNERY: That is exactly my objection, Your Honor. 

MR. HARRIS: Well, very well. Let me see the exhibits. (Pause) 
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BY MR. HARRIS: 

Q. Look at this exhibit, in this present case it is Government's 
Exhibit No. 7-A for identification. (handing to witness) A. You want me 
to read it? 

Q. No. I just want you to look at it, and see if you can remember 
for a few minutes what is on there. A. I had nothing to do with this, sir. 
Q. But you looked at it at the previous testimony, didn't you? 

A. No, sir; this was made out by Detective Paul and Detective 
Didone. My signature -- my initials and signature is not on this exhibit. 
It has nothing to do with me. Iam responsible for the small manila 
package containing the narcotics that I purchased from the defendant. 
You can question me on that. I know nothing about that, sir. 

Q. Well, this is Government Exhibit No. 7 - for identification. Yes. 
Identification. A. Okay, sir. : 

Q. Will you look at that, and see what is contained on that? A. It 
has the defendant Roland W. Brown, alias Rabbit. 

Q. I didn't ask you to read it. I want you to look at it and see if 
you can remember it. A. CanI remember what, sir? 

Q. Look at it, Mr. Witness. Do you see what is on there? Is there 
anything on there that tells you the date that you turned that exhibit over 
to your superiors? A. Yes, sir. 

Q. And what date was that? A. Four p.m., 6th, '59. 

Q. All right, now. Did you look at that exhibit before you made 
this testimony about the 8th on September 19th? A. Did I look at that 
exhibit before -- 

Q. Yes, sir. A. No, sir. 

Q. On page 31, Mr. Flannery: 

"Question: Very well. Now, looking at the contents of this en- 
velope, there appears to be three capsules there containing a white 


powder. Do they resemble the capsules which you stated you purchased 
on October 5, 1959?" 


"Answer: Yes, it do. 
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"Question: What did you do with the envelope and its contents ? 

“Answer: I placed the contents in the envelope and contacted my 
supervising officers.” 

Then it goes on a little later on page 31 that you say "Answer: 
that was on the 8th at 4th and Taylor." Is that correct, Mr. Witness? 
A. Yes, sir. . 

Q. Now, what -- was it the 8th or the 6th? A. It was on the 6th, 
sir. I testified without the aid of my notes, sir. 

Q. Well, you testified with the aid of this little exhibit, didn't you? 
A. That had -- that notation at the time that was turned over is not in 
my handwriting, sir. Mr. Flannery asked me in regard to the marking 
that I had placed on it. 

Q. Didn't you at that time on the 19th of September, -- A. I 

110 identified the exhibit and the contents thereof, because of my 
handwriting, sir, my handwriting on there. 

Q. And you didn't look at the date, and this, little note on here ? 
A. No, sir; that did not concern me. I didn't put-it on there. 

Q. All right. So -- very well. And that is why you say, then, 
"8": is that right? A. Iwas in error, sir. I said I did not have the 
eighth in my notes. 

Q. Officer, were you furnished with money for making narcotics 
purchases? A. Yes, sir; Iwas. 

Q. In what amounts and how frequently? A. It varied, sir, all 
according to the need. 

Q. Well, going back to August 22, 1959, did you have some money 
given to you on that day for the purchase of narcotics? A. I don't know 
whether it was given to me on that date, but I had some money in my 
possession that belonged to the Metropolitan Police Department for the 
purpose of purchasing illegal sales of narcotics. 

Q. And how do you know that you had some money belonging to 
the Police Department on that day? Is it only because you say you 

made a purchase on that day? A. No, sir. It was not -- it was 
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not -- in fact, it was a fact that I did not confuse or mix my personal 
money that I handled with the money of the Department. Each time I 
went on the street to make purchases or to attempt to make purchases 
I carried only the Department's money, and the Department's money 
alone. : 

Q. And, based on that, you concluded that you had some of the 
Department's money on the day in question, the 22nd day of August ? 

A. Yes, sir. 

Q. How much did you have on that day, sir? A. The 22nd of 
August? I haven't the slightest idea, sir. 

Q. Did you have as much as $50? A. I doubt if I had that much 
on my person. 

Q. Well, do you doubt whether or not you had that amount in your 
possession belonging to the Department? A. In my possession or on 
my person? I didn't understand your last word. 

Q. In your possession, sir. A. I could have, sir. Iam not ina 
position to say, now. 

Q. Now, looking back to the 22nd day of August, 1959, when had 
you been given that money that you had in your possession on that date ? 

112 A. I couldn't tell you sir. I'd have to check the records, check 
the vouchers to be sure. 

Q. Now, on the fourth of September, do you know when some 
money was given to you immediately prior to September 4? A. I would 
have to check the vouchers, sir. : 


Q. You have no recollection as to the -- approximately how long 
before that date? A. No, sir; it could have been that morning when I 
turned -- if I turned any evidence over, or it could have been that after- 
noon before I made the purchase, or it could have been any time. I have 


no personal idea. 

Q. Where did you get the money from when it was assigned to 
you, sir? A. It was given to me by my supervising officers - Detective 
Didone and Detective Paul. 

Q. And did you sign a voucher for it? A. Yes, I did. 
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Q. And in what amounts would they give it to you, sir? A. It 
would vary, sir, all according to my needs. 

Q. And vary when? What low and what high? A. On some occa- 
sions I have received as low as $10, and on some occasions up to $50 
or maybe more. Iam not too -- 

Q. Now, Mr. Officer, it was your duty to turn back money on 
narcotics for the money of the Department; is that correct? A. At the 

expiration of my tour of working in an undercover capacity I was 
to turn over the remaining sum. 

Q. I see. Now, did you keep any records of how much money you 
spent, sir? A. Yes, sir; I did. 

Q. And you don't have those records with you? A. No, sir; I 
don't. 

Q. Between August 22 and November 3d, about how much did you 
spend? A. About how much did I spend in all of my investigations or 
just with -- 

Q. No, sir. A. -- the defendant Brown. 

Q. No, sir. Iam sorry, sir. Between August 22 and November 
3, about how much did you spend, sir? A. In the entire investigation 
in the capacity which I was working ? 

Q. How much did you spend -- A. I don't understand your ques- 
tion, sir. 

Q. -- of money belonging to the Metropolitan Police Department 
between August 22 and November third? 

MR. FLANNERY: I -- 

MR. HARRIS: I will make it clear. 

THE COURT: Just 2 moment. 


* * * * * 


Q. Are you always familiar with the amounts of money involved ? 

A. The amount of money that I used to make the purchase, no sir. 

Q. Just sometimes? A. That is why I make my notes, sir, so I 
can be of certainty. I won't have to guess. 


Q. And you made those notes because you -- with the view toward 
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later testifying; is that right? A. Yes, sir. 

Q. Now, were you ever in a hurry to make your notes a little 
later? A. No, sir; my police work came first. My social life came 
later. 

Q. Fine’ Fine’: Now, for instance, Mr. Witness, you can't remem- 
ber what you told us yesterday without refreshing your memory, can you? 
A. That's right. 

Q. And sometimes you can't tell us a few minutes later without 
referring to the notes? A. Verbatim? 

Q. Yes, sir. A. Yes, sir. 

Q. Now, how was it, sir, that you could make a last purchase at 
six o'clock in the afternoon, and half an hour later type up such a detailed 

119 report? A. Because that was the only thing that was on my mind, 
sir. 

Q. Well, do you have something else on your mind here today ? 

A. Yes, sir; I have five different exhibits. 

Q. And kind of confusing to you; isn't it? A. Yes, sir; 4:30 and 

5:30, 5:15, 9:30, 11:30 and prices -- it can become confusing. 
* * * * * 
CROSS EXAMINA TION 


BY MR. CARTER: 
* * * * * 


Q. So without your notes, you wouldn't know what day it was; 


would you? A. No, sir; I would not. ; 

Q. Now, on this particular day in which you describe from your 
notes as September the 4th, 1959, after having examined your notes, 
what time was it that you first saw the defendant Leroy Williams? 

A. After I have examined my notes, sir. 

Q. Yes; after you have examined your notes. (Inspects notes) 
What was the time? A. It was around 5 p.m., sir. 

Q. Five, p.m.? A. Yes, sir. 

Q. And where was this that you first saw him? A. It was in the 
vicinity of 12th and U Streets, Northwest, sir. 
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Q. And where were you at that time? A. I was standing on the 
exact corner of 12th and U Streets. I was standing on the southwest 
corner of 12th and U Streets, Northwest. 

Q. And how long had you been standing on that particular corner? 

132 A. I'd say 15 minutes, sir. 


* * * * * 


151 Q. Now, after looking at your notes, would you mind telling me 
what time it was in which you say that you were in this vicinity on 
September 4, 1959? (Pause) A. Around five o'clock, p.m., sir. 

* * * * * 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Did Defendant Williams have a nickname, to your knowledge ? 
A. Yes, sir, he did. 
Q. That was what? A. Hadacol. 
Q. Hadacol? A. Yes, sir. 
MR. FLANNERY: I believe that is all I have, Your Honor. 
* * * * * 
THE COURT: What is there you wanted to ask him about? Isn't 
it something you overlooked, or already covered? 
MR. HARRIS: We never saw that until Mr. Carter started ques- 
tioning him. There are some strike-outs on that exhibit, these notes. 
MR. FLANNERY: If it is new matter that counsel overlooked, in 
all fairness, I shouldn't object but if this is repetitious cross-examina- 
tion, I will object to it. 
MR. HARRIS: I never saw the August 22nd notes, you know that. 
MR. FLANNERY: I will withdraw the objection at this time. 
THE DEPUTY CLERK: They have not been offered, Your Honor. 
THE COURT: No. 10? 
MR. FLANNERY: August 22nd. 
THE WITNESS: August 22nd. 
THE COURT: You come back for a moment on the stand, Officer. 
(Whereupon, the document in question was given to Mr. Harris.) 
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MR. HARRIS: Shall I proceed, Your Honor? 
THE COURT: Yes. 
(In open court:) 
FURTHER CROSS-EXAMINA TION 
BY MR. HARRIS: 

Q. Officer, in your testimony a little while ago, while being 

examined by Mr. Carter, -- I beg your pardon -- while I cross- 
examined you, you said that on the occasions when you returned or de- 
livered evidence to your superior officers, you made notations on your 
typewritten memorandum? A. Yes, sir. 

Q. Now, with regard to Government's No. 10 for identification, I 
show you this exhibit and you will notice thereon there is a mark August 
22, and it looks like 6:00 p.m. and a line or several lines are drawn 
through it. Did you do that? A. Yes, sir, I did. 

Q. Now, when did you do that? A. When did I draw the lines 
through it? 


Q. Yes, sir. A. On the same date that I turned the evidence over 


to my supervising officers. 


Q. Now, if you will notice, sir, you say here I suppose that says 
4th and Taylor, Didone? A. Yes, sir. 

Q. Obviously, this is in the same instrument or pencil or ball- 
point that you marked the August 22nd, 6:00 p.m. with; is that correct? 
A. Yes, sir. 

Q. Now, sir, you then -- or did you make August 24th, 7:30 a.m., 
down there? A. Yes, sir, I sure did. 

Q. That was done with a different pencil, wasn't it? A. Yes, sir. 

Q. When did you put August 24 down? A. The same date I turned 
the evidence over. 

Q. Why did you write August 22nd before you turned it in? A. I 
did not write August 22nd before I turned it in. I turned the evidence 
over to my supervising officer, returned home and put a notation on my 
memorandum. 
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Q. And that notion you made was August 22nd, 6:00 p.m,? A. Sir? 

Q. And when you made that notation you first wrote down August 
22nd, 6:00 p.m.? A. That is correct. 

Q. And you returned on home on the morning of August 24 in the 
morning and made that notation? A. Yes, sir. 

Q. When did you discover your mistake? A. The time when I 
wrote it down, sir. 


Q. Did you write it down and then go get another pencil and strike 
it out immediately? A. Yes, sir. The pencil that I used to erase it with, 
it failed, if you notice the scratch marks on there, you will notice it is 


failing, so I used a new pencil or pen. I have several ballpoint pens. I 
always carry several ballpoint pens. 

Q. You did, in fact, deliver it on the 24th, is that what you were 
saying? A. Is that what the notation says down there, sir? 

Q. Well, look at it. (Handing paper to the witness.) A. Yes, sir, 
I did. 

Q. Now, you explain to us the mechanics of how you went about 
this. As I understand it, you said -- when did you turn it over to 
Didone? A. I turned -- 

* * * * * 

THE COURT: I think this examination has created confusion 
rather than enlightenment, so you explain now the two dates, August 22nd 
and I believe the 24th, is that right? 

THE WITNESS: Yes, ma'am. 

THE COURT: Now, you give your explanation. 

THE WITNESS: Ma'am, here is exactly what happened: After I 
turned the evidence over to my supervising officers at 4th and Taylor 
Streets, Northwest -- 

THE COURT: On what date? 

THE WITNESS: On the 24th. 

THE COURT: Yes. Go ahead. 

THE WITNESS: As I was writing the information down in pen, I 
was checking my notation, I have a notation typewritten up here saying 
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August 22, the buy took place 6:00 p-m. I made a mistake and put 
August 22, 6:00 p.m. down under the notation where I should have put 
the place and time that I turned it over to my supervising officers. 

Realizing this mistake, I attempted to erase it for my own benefit 
so it wouldn't confuse me. In doing so, the ballpoint pen I was using 
failed to write, so I got another ballpoint on the desk and I wrote the 
true date I turned it over to my supervising officers. 

I have another notation that has a typographical error, where he 
reached into his pocket -- I put pants pocket in here with a ballpoint 
because he did reach into his pants pocket to get it. 

THE COURT: If I understand you, is there two dates involved, 
one when the sale was made -- 

THE WITNESS: Yes. . 

THE COURT: And one when you turned it over to the officers ? 

THE WITNESS: Yes, ma'am. In putting the notation down at the 
time I turned it over to my supervising officers, I unconsciously, out of 
familiarizing myself with the particular buy, I put that date, 6:00 p.m. 
I couldn't have turned it over 6:00 p.m., August 22nd, when the buy 
didn't go on until 6:00 p.m., August 22nd. 

THE COURT: All right. Go ahead, Mr. Harris. 

BY MR. HARRIS: 

Q. What time did you return home on August 24, 1959, sir? 
A. I returned home approximately 20 minutes to 8, a.m., sir. 

Q. Twenty minutes later? A. No, sir, I turned the evidence over 
at 7:30 a.m. on the 24th. 

Q. Yes, sir. A. I returned home at 20 minutes to 8, that is 10 
minutes. 

Q. And in 10 minutes you made that mistake; is that right? Ten 
minutes later you wrote down the wrong date? A. Yes, sir. 


Q. Now, did you write any other wrong dates down ? A. No, sir. 
* * * * 


THE COURT: Mr. Harris, you have completed your examination 
and the witness was turned over to Mr. Carter. Mr. Carter finished 
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and now you were permitted to reopen this for a few questions. 

MR. HARRIS: May I ask two more, Your Honor? Iam only con- 
cerned with this particular paper. I never saw it. 

THE COURT: That is all right about the paper. You weren't 
asking about the paper then, I don't believe. It started on something else. 

MR. HARRIS: All right. 

BY MR. HARRIS: 

Q. You made some little writings on the back of them, too, didn't 
you, this Exhibit 10? A. Yes, sir. 

Q. And you got '7-6-60" down there; what does that indicate ? 

A. That was the day the case was set to go to trial and it was either 
discontinued or -- 

Q. You put trial dates on your memorandum? A. For my own 
personal knowledge. When I go check my file I know what dates and 
what trial memoranda I want. See, those two were written with three 
different pens. 

Q. Yes. And you got August 22, 1959 here and you didn't strike 
that off? A. August 22nd? 

Q. I am talking about back here in handwriting? A. It is the 
same thing, sir. 

Q. Don't turn it over. Iam talking about this August 22nd. 

A. Exhibit No. 1, that is the same thing, August 22nd, Exhibit No. 1. 

When I fold these papers like this (indicating) and you ask me about a 
particular date I can look at it on this side and tell exactly what Iam 
after. 

Q. I see, sir. Now, when you were striking this out, you say 
your pencil broke or failed, or your ballpoint failed? A. The lead was 
not going to be legible enough for me to use to make a new date in there. 

Q. Well, now, how did you happen to write 6:00 p.m. down ? 

A. That is the time of the buy,dr, August 22, 6:00 p.m. When I was 


writing August down I put August 22, 6:00 p.m. Realizing I made a 
mistake I tried to erase it. 
Q. You wrote back here something like a.m. P.M. you dida 
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little more striking out there, didn't you? Right hand -- right behind 
the 7:30. A. Thatisa.m., sir. Iam sorry my pen was slipping so bad. 

Q. Isn't that struck over, something over that a.m.? A. That 
says August 24, 7:30 a.m. 

Q. Didn't you write something before you put the a.m. down there? 
A. Iwrote August 24, 7:30 a.m. 

186 Q. Iam talking about a.m., was there something down there be- 

fore? A. It is stilla.m., sir. 

Q. Do you recall what you wrote before you put the a.m. down 
there? A. 7:30. 

Q. Well, before you wrote over the material you wrote immedi- 
ately behind the 7:30 -- A. A.M. 

Q. You wrote a.m., and you wrote a.m. twice? A. No, sir, just 
a.m. down there once. 

Q. You didn't write over something different from a.m., did you? 
A. I wrote a.m., sir. 


Q. Iam asking you, did you write over some other material, Mr. 
Officer? A. I didn't understand your question, sir. 

Q. Well, when you wrote this a.m., did you first write something 
else down there? A. No, sir. 


MR. HARRIS: I have no further questions. 
* * * * 
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190 THOMAS DIDONE, JR. 
called as a witness on behalf of the Government, was duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
. Please state your name. A. Thomas Didone, Junior. 
. You are a member of the Metropolitan Police force? A. I 


. Were you so employed on August 22,1959? A. I was, sir. 
. Now, are you presently a member of the Narcotics Squad? 
A. Yes, sir. 
Q. And were you a member of the Narcotics Squad during the 
month of August, 1959? A. I was, sir. 
Q. Very well. Now, during that period, was there an officer under 


your supervision working in an undercover capacity whose name is 


Richard K. Bowden? A. Yes, sir. 

Q. Now I will hand to you what has been marked as Government 
Exhibit No. 1 for identification. Can you identify that? A. Yes, sir; 

191 I can. 

Q. When did you first see that? A. I first saw this at 7: 30 a.m., 
August 24,1959, when it was handed to me by Officer Bowden. 

Q. Where was it handed to you? A. In the vicinity of Fourth 
and Taylor Streets, Northwest. 

Q. How do you identify it? A. I identify it by the marks which I 
placed on it myself at the time it was turned over to me. 

Q. Was there another officer present with you when that was 
handed to you by Officer Bowden? A. Yes, sir; Officer Paul. 

Q. Did you examine the exhibit and its contents? A. Yes, sir. 
At the time it was turned over to me this envelope contained two capsules 
of a white powder. 

Q. Very well. What did you do with that Exhibit No. 1 for identifi- 
cation and the contents, the two capsules? A. After I placed my markings 
on it, I kept this in my possession and went to the Office of the Narcotics 
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Squad where I performed a preliminary field test on the white powder 
of one of the capsules which indicated by a positive color reaction a 
narcotic alkaloid of the opiate group. 
Q. What is a preliminary field test? A. A preliminary field test 
192 is a test where we have a small porcelain plate which has little 
grooves in it, and we place a very small amount of the powder in one 
of the capsules. Approximately the amount is about the size -- half the 
size of a pinhead, a little straight pinhead, a very small amount. That 
is what we call Marquis reagent; this is supplied by Chemist Butler. 
THE COURT: Mr. Flannery, when you stand where you do, he 
turns and talks to you, and it keeps his voice from reaching the reporter. 


If you would move around to here it would be much better. 

MR. FLANNERY: All right, Your Honor. 

THE WITNESS: This is supplied by the Chemist Butler. We place 
a few drops of this Marquis reagent onto the powder on the groove in the 


porcelain dish, and a pinkish-purplish color reaction comes out and that 
indicates the presence of a narcotic alkaloid of the opiate group. 
BY MR. FLANNERY: 

Q. Then I will hand you Government Exhibit No. 1-A for identifi- 
cation, that large property envelope. Can you identify that? A. Yes, sir; 
Ican. Exhibit 1-A is the large Treasury envelope. After I performed 
the field test I put the two capsules back in this envelope and I sealed 
it. Then I filled in the writing on 1-A, which is the evidence envelope, 
and I placed the Government Exhibit 1 inside of it and lock-sealed it. 

193 Q. It wasn't open as it is now? A. No. 

Q. Then after you lock-sealed that property envelope which at 
that point contained the small one with the two capsules, what did you 
do? A. I then placed this in a special metal locker in the office provided 
for Detective Paul and myself, and to which we have the only key, and 
on August 25th delivered this to Chemist Butler for analysis. 

Q. Did you personally hand it to Mr. Butler? A. Yes, sir. 

Q. I will hand you -- first of all I will hand you Government 
Exhibit 4 for identification, that small cream-colored envelope. Can 
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you identify that? A. Yes. I can identify Government Exhibit No. 4 as 
a small cream-colored envelope which was turned over to me about 
7:30 a.m. on September 11th, 1959 by Officer Bowden while in the vicinity 
of Fourth and Taylor Streets, Northwest, and at the time the envelope 
containeda gum wrapper containing four capsules of a white powder. 


Q. Now I will hand you this gum wrapper, which for the record is 
known as Government Exhibit No. 4-A for identification. Is that the gum 
wrapper you found in the Government Exhibit No. 4 for identification? 


194 A. Yes, sir; this is the same gum wrapper. I identify the gum 
wrapper and envelope by markings which I placed on them at the time. 

Q. What if anything did the gum wrapper contain at that time? 

A. It contained four capsules of a white powder, sir. 

Q. All right. Now I will hand you Government Exhibit No. 4-B for 
identification, a large envelope. Can you identify that? A. Yes, sir. 

I can identify Government Exhibit 4-B. This is the large evidence envelope 
and it is the envelope into which after performing a field test and sealing 
the smaller envelope, I placed the Government Exhibit 4 and 4-A into, and 
which I lock-sealed and placed in the same metal cabinet and locked that 
cabinet until September 14th, when I personally delivered them to 

Chemist Butler for analysis. 

Q. I will now hand you Government Exhibit No.9 for identification 
and ask you if you can identify that. A. Yes, sir. This is a small 
cream-colored envelope which was turned over to me about 5:30 p.m. on 
November 4th, 1959, while in the vicinity of the old Garfield Hospital 
grounds around Sherman Avenue, Euclid Street, that vicinity, by Officer 
Bowden, and at that time contained four capsules of a white powder. 

195 Q. What did you then proceed to do? A. I went to the office of 
the Narcotics Squad and performed a field test on the white powder in 
one of the capsules and received a positive color reaction. Then I 
sealed this small Exhibit 9 and placed it into a larger envelope. 

Q. I will hand you Government Exhibit 9-A for identification. Is 
that the large Treasury envelope to which you just referred? A. Yes, 
sir, it is the envelope into which I placed Government Exhibit 9, and 
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which I placed writing on, and lock-sealed, and kept this in the same 
metal cabinet in the office until November 5th, when I personally delivered 
it to Chemist Butler for analysis. 
MR. FLANNERY: Those are all the questions I have, Your Honor. 
* * * * * 
212 DAVID PAUL 
was called as a witness by the Government and, being first duly sworn 
by the deputy clerk, took the stand, was examined and testified as 
follows: ie 
213 DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. Flease state your name. A. David Paul. 
Q. You are a member of the Metropolitan Police Force? A. Yes, 


sir, Iam. 
Q. Attached to the Narcotics Squad? A. Yes, sir. 
Q. And were you so employed from August, 1959 through November, 


1959? A. Yes, sir, I was. 

Q. Now, during that period, was Officer Bowden working under 
your supervision? A. Yes, sir, he was. 

Q. Investigating the illicit traffic in drugs in the District of 
Columbia? A. That's correct, sir. 

Q. All right, was Detective Didone also working with you? A. Yes, 
sir, he was. 

Q. At that time? A. He was my partner in the investigation. 

Q. All right, rll hand you Government's Exhibit Number 3 for 
identification and ask you if you can identify it? A. Yes, sir, I can. 

Q. What is it and how do you identify it? A. My initials, the time 

214 and the date, 7:30 p.m., September the 4th, 1959, the initials, ''DP" 

appear on the face of this small coin envelope. This is the small coin 
envelope that I received from Officer Bowden about 7:30 p.m. on Septem- 
ber the 4th, 1959 while in the vicinity of 4th and Taylor Streets, Northwest. 
The envelope contained four gelatine capsules containing a white powder. 

Q. All right, what did you do with that envelope and its contents? 
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A. After receiving this, I returned to the office of the Narcotics Squad, 
where I performed a preliminary field test on the white powder in one 
of these capsules’, which indicated to me by a positive color reaction 


the presence of a narcotic alkaloid of the opiate group. I then replaced 
the capsule with the other three into this small envelope and sealed it. 
I then placed this envelope into a larger evidence envelope. 


Q. I hand you Government Exhibit 3A for identification. Is that 
the larger envelope to which you just referred in your testimony ? 
A. Yes, sir, this is the envelope. 

Q. How do you identify that? A. My writing and my signature 
appear on the face of the envelope. 

Q. All right -- A. There is the larger evidence envelope into 
which I placed the smaller envelope containing the four gelatine capsules. 

215 I then filled out the larger envelope and lock-sealed it on the rear. 

Q. All right, and then what did you do with the larger envelope which 
contained the smaller one and the capsules at that point? A. On Septem- 
ber 8, 1960 -- 1959, excuse me -- I turned this over to Dr. Butler, 
the United States Chemist. 

Q. All right, I'll hand you Government Exhibit 7 for identification 
and ask you, can you identify that? A. Yes, sir, Ican. 

Q. How do you identify that? A. By my initials, the time, and the 
date which appear on the face of this envelope. 

Q. What is it, sir? A. This is a small cream-colored envelope 
which contained three gelatine capsules, each containing a white powder 
that I received from Officer Bowden about 4:00 p.m. on October the 6th, 
195-- October 4th -- no, October the 6th, 1959, on the vicinity of 
4th and Taylor Streets, Northwest. 

Q. Very well, now what did you do with the envelope and contents? 
A. I returned to the office of the Narcotics Squad, where I performed 
a preliminary field test on one of the -- on the powder in one of the cap- 
sales , which indicated to me by positive color reaction, the presence of 

216 a narcotic alkaloid of the opiate group. I then replaced the capsule, 
along with the other two capsules, into the small cream-colored envelope , 
and sealed it on the back. 
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Q. Then, what did you do with it? A. And placed this into a 
larger evidence envelope. 

Q. Handing you Government Exhibit 7A for identification, I'll ask 
you, is that the larger envelope into which you placed Government 
Exhibit 7 for identification and its contents? A. Yes, sir, this is the 
larger evidence envelope in which I placed the smaller one. : 

Q. How do you identify that? A. My signature and my handwriting 
appear on the face of the envelope. . 

Q. Very well, then what did you do with regard to the exhibit, 
sir? A. I placed the smaller envelope containing three capsules into this 
larger envelope. Then I lock-sealed it on the rear. I kept it in my 
possession till the following day, October the 7th, 1959, when te 
it over to Dr. Butler, the United States Chemist. 

Q. And did you personally deliver both of those exhibits to Dr. 
Butler? A. Yes,I did, sir. 

MR. FLANNERY: I have no further questions. 

* * * * 
228 WILLIAM D. BUTLER 
was called as a witness by the Government and, being first duly sworn 
by the deputy clerk, took the stand, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 
229 Q. Please state your full name, Mr. Butler. A. William D. Butler. 

Q. That is B-u-t-l-e-r? A. Yes, sir. 

Q. Yes, sir; now, Mr. Butler, where are you employed? A. Iam 
employed by the Internal Revenue Service of the Treasury Department 
as a chemist. 


Q. How long have you been a chemist? A. Nine years. 
MR. FLANNERY: Will counsel stipulate Mr. Butler's qualifications 
as a chemist? } 


MR. HARRIS: I so stipulate. 
THE COURT: Very well. 
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BY MR. FLANNERY: 

Q. Now then, Mr. Butler, I'll hand you at this time Government 
Exhibit Number 1A and ask you if you can identify it. A. Yes, sir, I can 
identify Government Exhibit 1A. 

Q. Very well, when did you first see that? A. I first saw it on 
the 25th of August, 1959. It was sealed and intact and it was handed to 
me by Detective Didone of the Metropolitan Police Department. 

Q. Very well, what did you do with it then? A. I cut the end of 
the large lock-sealed envelope open and found a small coin envelope 
contained within it. 

Q. Ill hand you Government Exhibit Number 1A for identification; 

230 is that the small coin envelope? A. Yes, sir, it is. 

Q. Very well, now what did you do with regard to that? A. Ialso 
opened this envelope. It was sealed at the time that I first obtained it 
and I found two capsules, two gelatine capsules contained within the coin 
envelope. I analyzed a portion of the white powder that was contained 
in each one of the two capsules and I found that each capsule contained a 
mixture of heroin Hydrochloride, quinine Hydrochloride and mannitol. 
The heroin is a derivative of opium and a narcotic drug. 

Q. I will now hand you Government Exhibit Number 3, or rather 
first , I will hand you Government Exhibit Number 3A for identification, 
that large envelope; can you identify that? A. Yes, sir, I can identify 
Government Exhibit 3A. 

Q. When did you first see that? A. I first saw it when it was 
handed to me by Detective Paul of the Metropolitan Police Department 
on the 8th of September, 1959. It was sealed and intact at the time I 
received it and I cut the end of the envelope open. 

Q. And when you cut it open, did you discover Government Exhibit 
3 for identification, which I now hand to you? A. Yes, sir, I found 
Government Exhibit Number 3 contained in Government Exhibit 3A. 


Q. Very well; now, what did you do with respect to Government 
Exhibit 3? A. I cut the end of the envelope open and found four gelatine 
231 capsules; each capsule contained a white powder. I analyzed a portion 
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from each one of the four capsules and I found that each capsule con- 
tained a mixture of heroin hydrochloride, quinine hydrochloride and 
mannitol. The heroin, again, was a derivative of opium and a narcotic 
drug. 

Q. I'll now hand you Government Exhibit 4B for identification. 
Can you identify that? A. Yes, sir, I can identify Government Exhibit 
4B. 

Q. And when did you first see that? A. On the 14th of September 
it was handed to me by Detective Didone of the Metropolitan Police 
Department, sealed and intact, and I cut the end of the Government 
Exhibit 4B open. 

Q. All right, I hand you Government Exhibit 4 for identification, 
that small envelope; did you discover that within the larger envelope? 
A. Yes, sir, I did. 

Q. Very well, and what condition was it? A. It was sealed at the 
time that I first put my hand on it. I cut the end of the small envelope 
open and found a Wrigley Gum wrapper contained within it. 

Q. Handing you Government Exhibit 4A for identification, a 
Wrigley Gum wrapper, is that the wrapper you discovered within 
Exhibit, Government Exhibit 4? A. Yes, sir, it is. 

232 Q. And how do you identify that? A. By the initials that I have 
placed upon the gum wrapper. 

Q. Very well. A. They have them on there in red wax pencil. 

Q. All right, sir, and then what did you find within the gum wrapper? 
A. The gum wrapper contained four gelatine capsules, and each capsule 
contained a white powder. I analyzed a portion of the white powder from 
each one of the four capsules and I found that each capsule contained a 
mixture of heroin hydrochloride, quinine hydrochloride and milk sugar. 
The heroin is a derivative of opium and a narcotic drug. 

Q. Inow hand you Government Exhibit 7 -- I hand you 7A for 
identification. Can you identify that? A. Yes, sir, Iam able to identify 
Government Exhibit 7A. 

Q. All right, sir, how do you identify that? A. By my initials and 
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the date which I have placed in the upper left-hand corner of the envelope. 

Q. Very well, now when did you first see that? A. On the 7th 
of October , 1959 it was handed to me sealed and intact, by Detective 
Paul. I cut the end of the envelope open. 

Q. All right, and when you cut it open, did you discover therein 

233 what I now hand you, and which is Government Exhibit 7 for identi- 
fication? A. Yes, sir, this coin envelope, Government Exhibit 7, was 
contained within Government Exhibit 7A. I cut the end of this envelope 
open also. It was sealed. I found three gelatine capsules containing a 
white powder and I analyzed a portion of each one of the three capsules, 
and I found that each capsule contained a mixture of heroin hydrochloride, 
quinine hydrochloride, and mannitol. The heroin was a derivative of 
opium and a narcotic drug. 

Q. All right, now, sir, finally, I will hand you this last exhibit, 
Government Exhibit 9A for identification. Can you identify that? 

A. Yes, sir, I can identify Government Exhibit 9A. 

Q. When did you first see that? A. This was handed to me sealed 
and intact on the 5th of November, 1959. I cut the end of the envelope 
open. 

Q. All right, who handed that over to you? A. Detective Didone 
of the Metropolitan Police Department. 

Q. All right, when you cut that exhibit open, did you find therein 
Government Exhibit Number 9 for identification, which I now hand to 
you? A. Yes, sir,I did. I found Government Exhibit 9 contained within 
Government Exhibit 9A. 

Q. And what did you do with respect to Government Exhibit 9? 

234 A. I cut the end of the envelope, Government Exhibit 9, open and 
found four gelatine capsules, each filled with a white powder contained 
within it. I analyzed a portion of the powder from each one of the 
four capsules and I found that each capsule contained a mixture of heroin 
hydrochloride, quinine hydrochloride, and mannitol. The heroin was a 
derivative of opium and a narcotic drug. 

Q. Very well. 
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MR. FLANNERY: Your Honor, those are all the questions I have 
of this witness and I wish now to offer into evidence the various exhibits, 
namely, Number I and IA, for identification; Numbers 3 and 3A for 
identification; Number 4, 4A and 4B, for identification; Number 7 and 7A 
for identification; and Number 9 and 9A for identification, the envelopes 
and their contents. 

THE COURT: One, 1A, 3, 3A, 4, 4A -- 

DEPUTY CLERK: Four-B. 

THE COURT: Four-B, 7, 7A,9 and 9A are admitted. 


(Later in the proceedings, the Court's 
ruling as to the final admission of 
the above-named exhibits was modified.) 


THE COURT: Mr. Harris, have you any questions ? 


MR. HARRIS: Yes, Your Honor, I wanted to object to the introduction 
of the large envelopes which I believe are marked the "A's" -- no, not in 
all instances; 4B, 7A, 3A, and 1A, on the grounds that these envelopes have 

235 no actual relation to any of the matters testified, other than they 


were containers in which evidence was actually transported and also 
the further objection that there is, on the face of each, a great number of 
notations that I don't believe should properly be admitted. 
MR. FLANNERY: I think they are admissible, Your Honor. 
THE COURT: What is it? 
MR. FLANNERY: I think they are admissible. 
THE COURT: Pass them up, please. 
(Exhibits in question handed to the Court.) 
THE COURT: Will you go forward with your examination of the 
witness. 
* * * 
CROSS EXAMINATION 
BY MR. HARRIS: 
* * * * * 
238 Q. Now, the test that you perform, Mr. Butler, would indicate the 
presence of heroin even though it be only a trace, wouldn't it? A. Yes, 
sir, it would. 


78 
Q. You did not perform a quantitative analysis on this-- any of 
these exhibits, did you? A. No, I did not. 
* * * * 
CROSS EXAMINATION 
BY MR. CARTER 
* * * * * 

Q. Now, what do they do when they perform this field test? 

239 A. The field test actually is a marked reagent, which is a general 
reagent for all of the opium alkaloids; and then when the field test is 
performed, a small amount of the powder is dropped into a depression 
in this white porcelain spot, like, and the reagent is placed upon it. It's 
a liquid and it's put on with an eye dropper and there's two or three drops 
placed right on the top of the powder. When a purple, or blue color 
comes up, that is indicative of the presence of an opium alkaloid and this 
is the whole field test. 

When a positive reaction occurs, it does not always mean that it 
is an opium alkaloid. There are a few exceptions. 

Q. So -- A. But it is a general test for the opium alkaloid, and 
it will work on 99 and some fraction of per cent of the time. 

Q. Now, Mr. Butler, heroin can be naturally produced in the 
United States, can it not? A. Naturally produced? 

Q. Yes, sir. A. It could be if you grew the opium poppy in the 
United States, yes, sir. 

Q. Now, there is no difference if you perform a field test on 
imported opium than one on naturally produced opium that was not 
imported, would there -- A. That's correct, if it were natural opium, 
there is no way that you could tell whether it had been grown in this 

240 country or some other country. 


Q. So, from your examination of the Government -- of the capsules 


in Government's 3 and in the larger envelopes, 3A, you do not know whether 
or not that the presence of that heroin was from naturally produced in the 
United States or that from somewhere else, do you? A. I couldn't state 
positively where it came from. 
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Q. Now, as to Exhibit, Government 9 and 9A, the capsules in the 
larger envelope, which is Exhibit 9A, from the smaller envelope, 9, the 
same answer would be -- would apply to that also, would it not? A. Yes, 
that answer would apply to all of the exhibits. 

REDIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. In your opinion, was the heroin that you found in these exhibits 
in this case produced in the United States? A. It's my opinion that it 
wasn't. 

Q. Was not? A. Yes, sir. 

MR. FLANNERY: That's all. 

RECROSS EXAMINATION 
BY MR. HARRIS: 
Q. Well, may I ask a question because this is a new item. 
241 THE COURT: Yes. 
BY MR. HARRIS: 

Q. Doctor, you have no way of telling that, do you? A. Not with 
certainty. 

Q. Your opinion is based upon what is normal; isn't it, and past, 
other, matters that you know about? A. No, I think I would say that my 
opinion is based on knowledge that I have -- that I have gained. That 
is, that there is no opium being grown or produced in the United States. 

Q. But you don't know that to be a fact, do you? A. I don't know 
it positively, no, sir. 

Q. And you base that on the fact that you haven't seen any grown 
in the United States; is that right? A. No, I have seen it grown 
experimentally in the United States but there is no commercial production 
and -- 


Q. Well, you say it is grown experimentally. 

THE COURT: Just a minute. 

MR. FLANNERY: He is entitled to finish his answer. 

THE COURT: You may finish your answer. 

THE WITNESS: The cost would be prohibitive in the United States 
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because of the large amount of hand labor which is required. 
BY MR. HARRIS: 
Q. And that is the basis of your opinion, not on any chemical 
tests? A. No, sir, chemically, I could not tell where the opium was 
242 grown. 
Q. Well -- very well. 
MR. CARTER: At this time, Your Honor, I would -- at the time 
I didn't make any objection to the introduction of Government Exhibit 
3 and 3A, 9 and 9A -- at this time I would like to make my motion to -- 
THE COURT: Well, I don't want to hear that right now. 
* * * * * 

250 MR. HARRIS: Your Honor, so that the record might reflect it, 
in case I have ever to use this date, the reporter has somehow typed 
on here "Tuesday, October 1, 1960" on the transcript I have, and it 
should be November 1. 

THE COURT: It is November 1 on mine. 
MR. FLANNERY: On mine too. 
THE COURT: Tuesday, November 1. 
(The reporter acknowledged an error on Mr. Harris' copy 
of the transcript mentioned.) 
MR. CARTER: Also here, representation; I represent the defendant 
Williams and DeLong, defendant Brown. 
* * * 

255 ROLAND BROWN 
was called as a witness in his own behalf and, being first duly sworn 
by the deputy clerk, took the stand, was examined and testified as 
follows: 

DIRECT EXAMINATION 
BY MR. HARRIS: 
. Your name is Roland Brown? A. Yes, sir, it is. 
. Where do you live, Roland? A. 2237 12th Place, Northwest. 
. Now, how old are you? A. Twenty-two. 
. Do you know Mr. Richard Kirkland Bowden here in the blue 


81 
uniform? A. No,I don't know. 

Q. When did you first see this gentleman? A. First time I saw 
him was on December 23rd at the United States Commissioner's Office. 

Q. Now, directing your attention to the 4th day of September -- 

256 or the 22nd day of August, 1959, did you see Richard K. Bowden 
on that day? A. No, sir, I didn't. 

Q. And in the afternoon hours, either at 3:50 or 4:00 o'clock 
or 4:30 or 5:30, or 6:00 o'clock, or any of those hours at any time in 
that afternoon, were you at the corner of 12th Street and U Streets, 
Northwest in the District of Columbia? A. No, I wasn't. 

Q. Where were you at that time, sir? A. I was working. 

Q. And where were you working, sir? A. I was working at 
Davis Sea Food Company, which I had been employed there for almost 
two years. 

Q. And what capacity? A. Fish cleaner. 

THE COURT: Just a minute, what name did you say? 

THE WITNESS: Davis Sea Food Company. 

THE COURT: Davis Sea Food Company ? 

THE WITNESS: Yes. 

THE COURT: Thank you; go ahead, Mr. Harris. 

BY MR. HARRIS: 

Q. Where is the Davis Sea Food Company located, Roland? 
A. It is located at 5th and K in the Center Market Pavilion. 

Q. All right, now, on the 4th of September, were you employed 
on that day? A. Yes, sir,I was. 

257 Q. And in the afternoon hours of September 4th, 1959, did you 
see Richard K. Bowden on that day? A. No,I didn't. 

Q. And where were you at that time, if you know? A. In the 
afternoon hours, I didn't get off work, on a Friday, which was the 4th 
of September, I didn't get off from work until 7:30. 

Q. And were you at the fish market up until that time, sir? 


A. Yes,I was, because we went to work from 5:30 to 7:30 on Fridays 
and Saturdays. 


82 

THE COURT: On what date? 

THE WITNESS: Fridays and Saturdays. 

MR. HARRIS: Fridays and Saturdays, I think he said, Your Honor. 

Speak up loud enough so that Her Honor can hear you. 

BY MR. HARRIS: 

Q. Directing your attention to the 10th day of September, same 
year, 1959, did you see Richard K. Bowden on that day? A. No,I 
didn't. 

Q. Do you have any -- ever had any transaction of any sort with 
Mr. Bowden? A. No, sir, I haven't. 

Q. Do you know him? A. No, sir, I do not know him. 

258 Q. All right, were you up at 12th and U on September the 10th, 
1959? A. No,I wasn't. 

Q. On October 5th, were you employed on that day? A. Yes,I 
was. 

Q. Where were you employed, sir? A. Davis Sea Food Company. 

Q. And what are the hours of your employment, sir? A. Hours 
of my employment are from 6:00 to 7:00 and from 6:00 to 6:00. 

Q. Now, when you say 6:00 to 7:00, you indicate whether it is 
a.m., p.m, or what? A. The hours that I work -- that the market 
opens, is 6:00 o’clock in the morning but we have to get there to -- at 
about 5:30 to fix the merchandise that we have to sell and the orders 
that we have cleaned for wholesale, and it was 6:00 in the morning 
that the store opened, it would be 7:00 o'clock that it would close. 

Q. Now, is that 7:00 a.m. that it would close, or 7:00 p.m.? 

A. It would be closed at 7:00 p.m. 

Q. All right, sir, now, on the 5th of October, were you so 
employed during those hours? A. Yes,I was. 

259 Q. And did you see or know Richard K. Bowden, the gentleman 


over there, in the blue uniform, on that day? A. No,I didn't. 
* cod * * * 
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CROSS EXAMINAT ON 
BY MR. FLANNERY: 
Q. Where do you work now? A. I work for James R. Shipp 
Plastering and Paint Company, part time; address is 754 Harvard. 
Q. James R. Shipp? A. Harvard Street, Northwest. 
Q. Harvard Street; how long have you worked there? A. I 
worked there approximately a month off and on. 
Q. What? A. I worked there approximately a month on a week 
day off and on. 
* * * * * 

260 Q. What? A. Before then, before a month, I hadn't been employed 
with anyone. I suddenly lost the job because of the case continuances 
coming up in court and I haven't been able to get any steady employment 
anywhere. 

Q. Well, when is the last time you had a steady job? A. Last 
time I had a steady job, 1959. 


Q. What part of 1959? A. From the beginning until the end. 
Q. The beginning; that is January, '59 until the end of "59? 
A. That's right. : 


Q. Where did you work then? A. Davis Sea Food Company. 
* * * * * 


261 Q. How often did you work? Every day? A. Every day. 

Q. And that is from January, '59 until when? A. Until up 
until I got locked up for CDW. That was in August of -- 27. 

Q. August the 27th, 1959; all right. Now, where did you work 
before that? A. I worked for Lou Voron in the same market. 

Q. Who? A. Lou Voron. 

Q. How long did you work there? A. Worked for him from 1956 
until 1957; then he went out of business. Then I begin working for Mr. 
Davis and Mr. Angelo. 

Q. All right, now then, Brown, in August of 1959, you were con- 
victed of the crime of carrying a dangerous weapon, namely, a gun; 


is that right? A. Yes, sir, I was. 
* * * 
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263 Q. Now then, on the 22nd of August, 1959, at around 6:00 p.m., 
do you know where you were? A. I was working. 

Q. What day of the week was that? A. I don't know what day of the 
week it was. 

Q. Well, how do you know you were working? A. Because I told 
you, as I stated to you, sir, that I had worked there steadily up until the 
time that I gotarrested for CDW, carrying a dangerous weapon. 

Q. Well then, now, as I understand your testimony, you say that 
on the 22nd of August, 1959, you worked at the Davis Sea Food place? 
A. Best of my knowledge, I was working. 

Q. To the best of your knowledge, you were working? A. I was. 

Q. Well, a few minutes ago you said you were working. Now you 
say, to the best of your knowledge. Were you or weren't you? A. Iwas. 

Q. You were. Now, on the 22nd of August, 1959, what time did 
you go to work? A. I went to work at 5:30. 

Q. Five-thirty in the morning? A. Yes, sir. 

264 Q. And what time did you get off work? A. I got off work about 
quarter after six, after the cleaning up. 

Q. Where did you go then? A. I caught the street car, went 
home. 

Q. All right, you are positive of that; is that right? A. Yes, sir, 
Iam. 

Q. All right, now, then, on September the 4th, 1959, where were 
you at around 5:00 p.m.? A. I was at work. 

Q. Where at work? A. I was at work at Davis Sea Food Company. 

Q. What time did you go to work? A. I went to work at 5:30. 

Q. And what time did you get off? A. I got off at 7:00 o'clock. 

Q. In the evening, 7:00 p.m.? A. I didn’t leave the place there 
7:00 o'cleck. I was off but I didn't leave the place because I had to 
scrub the floors down with the hose. 

Q. Well, you remember the day very well. A. Reason that I 
remember that day very well is because I had lost my job when I got 
locked up and I went back to work and he begin putting me on weekend 
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list, Thursday, Friday and Saturday , and he never did call me. 
265 Q. What day of the week was September the 4th? A. It was the 4th. 
Q. Yes, what day of the week was that? A. Friday. 
* * * * * 
BY MR. FLANNERY: 
Q. Now then, how about the date, September the 10th, 1959, did 
you work that day? A. Yes, sir. 
- What time did you go to work? A. I went to work at 5:30. 
. 5:30? And what time did you get off? A. I got off at 7:00 


- P.M., the evening? A. Yes, sir. 
. All right, now, then on October the 5th, 1959, where were you 
at around 5:30 p.m.? A. Working. 

Q. Where? A. Davis Sea Food Company. 

266 Q. What time did you go to work? A. I went to work at 5:30. 

Q. Inthe morning, right? A. Yes, sir. 

Q. What time did you get off? A. Got off at 7:00 o'clock. 

Q. All right; now, did you ever see Officer Bowden on these dates, 
namely, August 22nd, September the 4th, September the 10th, or October 
the 5th? A. No, sir, I didn't. 

Q. Never saw him? A. No, sir. 

Q. And therefore, there'd be no reason that you know of which 
would cause him to lie about you; is there? A. No, sir. 

Q. Because you never had any fallings out with him, any trouble , 
anything like that; you just say you don't know him; is that right ? 

A. That's right. 

Q. And, as I understand your testimony, you deny that you sold 
narcotics, as he testified? A. Yes, sir. 

Q. And, as far as you are concerned, he must just be mistaken 


about you? A. Yes, sir. 
* * 
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REDIRECT EXAMINATION 
BY MR. HARRI: 

Q. Now, Mr. Brown, did it ever come to your knowledge that 
certain of these police officers, including Didone and Mr. Paul here 
had gone up to your place of employment for the purpose of talking 
to your employer during the pendency of this case? A. I was told -- 

MR. FLANNERY: I object to hearsay; what he was told would be 
inadmissible. 

THE COURT: You may not tell us something that somebody told you 
but only what -- 

THE WITNESS: But this -- 

THE COURT: Just a minute. 

Only what you, yourself, did or what you, yourself heard. If you 
were present at any time that Mr. Didone, or this officer, were present, 
why you may state it, but you may not tell what somebody said out of 
their presence. 

THE WITNESS: Yes, Ma'm. 

MR. HARRIS: I have no further questions. 

MR. FLANNERY: That's all. 

268 * * * 
DAVID PAUL 
having been previously sworn, was called as a witness by defendant 
Brown, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: 

Q. Officer Paul, you have been sworn already, haven't you? 
A. Yes,I have. 

Q. Officer Paul, have you been up to the Davis Sea Food Company 
for the purpose of talking to Brown's employer? A. Yes, sir,I have. 
Q. And when did you go up there, sir? A. I went up there 

Wednesday , this past Wednesday. 
Q. Of this week? A. Yes, -- well, it would be last week, yes. 
Q. And you had been up there on a prior occasion, hadn't you? 
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A. No, that is the first time I had gone up there to see Mr. Davis. 

* * * * _* 

278 BENJAMIN DAVIS 
was called as a witness in rebuttal by the Government and, being first 
duly sworn by the deputy clerk, took the stand, was examined and 
testified as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Sir, please state your full name. A. Benjamin Davis. 

279 Q. Mr. Davis, do you have a place of business in the District of 
Columbia? A. I do. 

Q. Where is it located? A. Center Market, 5th and K, Northwest. 

Q. And what is the name of your business? A. Davis Sea Food 
Company, Incorporated. 

Q. Very well, now, Mr. Davis, do you know one Roland Brown? 
A. Yes,I do. 

Q. Do you see him here today? A. Yes,I do. 

Q. Would you please point to him, sir? A. On this end of the 
table here. 

MR. FLANNERY: All right, may the record reflect, Your Honor, 
that the witness pointed to Defendant Brown, seated at the counsel 
table ? 

THE COURT: Yes. 

BY MR. FLANNERY: 

Q. Now, Mr. Davis, has defendant Brown worked for you in the 
past? A. Yes, he has. 

Q. Very well, now, did you, pursuant to a request, bring with 
you certain records which you keep of the people who work for you? 

280 A. Yes, I did. 

Q. And did you bring with you a record of who worked: for you 
on August the 22nd, 1959? A. Yes, I did. 

Q. Have you examined those records and -- A. Yes, I have. 

Q. And do you have that particular record for August 22, 1959 
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here today? A. Yes,I do. 
Q. All right, sir, let me have it, will you please, sir? 
(Mr. Flannery received certain documents from the witness ) 
MR. FLANNERY: Thank you. Mr. Clerk, mark this for identifi- 
cation, please. 
DEPUTY CLERK: Government Exhibit 11 marked for identification. 


(The documents referred to were marked 
for identification as Government's 
Exhibit No. 11.) 


BY MR. FLANNERY: 

Q. Now, Mr. Davis, handing you this record, August 22nd, which, 
for the purpose of the record in this case, is now known as Government 
Exhibit Number 11 for identification, will you explain to the jury what 
that record is? 

MR. HARRIS: Your Honor, the record will speak for itself. 

I did not object under the Shop-Book Rule. I have no objection to intro- 
duction of it, but it should speak for itself. 
281 MR. FLANNERY: I'll rephrase the question. 
THE COURT: Very well. 
BY MR. FLANNERY: 

Q. Have you examined that record, Mr. Davis? A. Yes,I have. 

Q. Now, after examination of that record -- 

MR. HARRIS: Why should he examine it, Your Honor? I see no 
reason for him to examine it. 

MR. FLANNERY: Shall I proceed, Your Honor? 

THE COURT: Yes. 

BY MR. FLANNERY: 

Q. Did Roland Brown work for you on August 22nd, 1959? A. No, 
he did not. 

Q. All right; now, then did you bring with you the records of 
those people who worked for you on September the 4th, 1959? A. Yes, 
I did. 


Q. And may I have that record, please? A. September -- 
(Handing record to Mr. Flannery.) 
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Q. Fourth; this is the 5th, I believe. (Indicating) A. Well, that 
is the week; that is Saturday, the 5th, but this is for that week. 
MR. FLANNERY: Oh, I see; make this number 12, please for 
identification. 
DEPUTY CLERK: Government Exhibit 12 marked for identification. 


282 (The record referred to was marked 
for identification as Government's 
Exhibit No. 12.) 


BY MR. FLANNERY: 
Q. Handing you Government Exhibit Number 12 for identification, 
does that reflect who -- 
MR. HARRIS: Your Honor, my same objection to that; I submit 
that he might ask the man, did he work on such and such a day and 
might introduce his records properly but I suggest that that is improper 


examination. 

MR. FLANNERY: I believe it is proper, Your Honor. 

THE COURT: I will overrule the objection. 

BY MR. FLANNERY: 

Q. Does that record, Number 12 for identification, reflect who 
worked for you on September 4th, 1959? A. Yes, it does. 

Q. Did Roland Brown work for you on September 4th, 1959? 
A. No, he did not. 

Q. All right. Now, do you have a record reflecting who worked 
for you on September the 10th, 1959? A. Yes. 

Q. May I have that a second, please; what would this be? 
(Indicating) 

DEPUTY CLERK: Government Exhibit 13 marked for identification. 


283 (The record referred to was marked 
for identification as Government's 
Exhibit No. 13.) 


BY MR. FLANNERY: 
Q. Handing you this record which is now known as Government 
Exhibit Number 13 for identification, does that reflect who worked for 
you on September the 10th, 1959? A. Yes, it does. 
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Q. Did Roland Brown work for you on September the 10th, 1959 ? 
A. No, he did not. 

Q. Now then, did you have a record which reflects who worked for 
you on October the 5th, 1959? A. Yes. 

Q. May I have it, please. 

(A record was handed by the witness to Mr. Flannery.) 
DEPUTY CLERK: Government Exhibit 14 marked for identification. 


(The record referred to was marked 
for identification as Government's 
Exhibit No. 14.) 


BY MR. FLANNERY: 

Q. Now, handing you this record now known as Government's 14 
for identification, I'll ask you, does that reflect who worked for you on 
October 5th, 1959? A. Yes, it would. 

284 Q. Did Roland Brown work for you on October 5th, 1959? A. No, 


he did not. ' 
MR. FLANNERY: Those are all the questions I have of this witness, 


Your Honor. : 
CROSS EXAMINATION 
BY MR. HARRIS. 
Q. You say, Mr. Davis, that you came and brought records 
pursuant to a request? A. Yes. 
Q. Who requested it, sir? A. The detective; I don't believe I 
recall his name -- Paul, I believe is his name. 
Q. On the right here, on the front row, left-hand side? 
Will you stand up, Mr. Paul. 
(Officer Paul stood in the courtroom.) 
THE WITNESS: Yes. 
BY MR. HARRIS: 
. When did you first talk to Mr. Paul? A. This morning. 
. Never talked to him before? A. No, sir. 
. Huh? A. No, sir. 
You didn't talk to him on Wednesday of this week, last week 
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past? A. No, sir,I did not. 
285 Q. You sure of that? Now, Paul said he talked to you last 

Wednesday; then he's lying; is that right? 

MR. FLANNERY: Oh, I object to that, Your Honor. That is an 
improper question, whether it is or -- 

MR. HARRIS: Well, it is a fact. 

MR. FLANNERY: Whether it is or is not a fact isa question for 
this jury to determine, Your Honor. 

MR. HARRIS: Well -- 

THE COURT: Just a minute, the reporter will read the question 
that Mr. Harris put; and you are to wait to answer it until I rule. 

Read the question, please. 

(The reporter read the pending question.) 
THE COURT: The objection is sustained to this last question. 
BY MR. HARRIS: | 

Q. And you say you didn't see him until today? A. This is the 
first time I have seen Detective Paul. 

Q. Oh, incidentally, you have never seen me before, have you? 
A. No, I don't believe so. 

Q. You don't believe so; what do you mean, you don't believe so? 


A. I don't -- no, I haven't seen you before. 
286 Q. All right, tell the jury. Now, have I ever talked to you before? 
A. Someone has spoken to me in reference to Roland Brown over the 


phone. I don't know whether it was you or not. 

Q. Yes, sir, now September last, past September of 1960, 
specifically on or about the 20th or 21st of September, did I talk to you 
on that day and ask you to come down to the court house? A. I believe 
you did. 

Q. And did youcome? A. No, sir. 

Q. All right, now, if Paul didn't talk to you last week -- you say 
he didn't talk to you last week and this is the first time you saw him, did 
you, in September, talk to other police officers who came to your place 
of business concerning this case against this defendant Roland Brown? 
A. No, sir. 
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Q. Have you ever talked with reference to your employment 
records with any police officer in reference to Roland Brown and this 
case? A. Not asI recall. 

Q. And that is your best recollection? A. Yes, sir. 

Q. All right now, was Roland Brown employed by you during the 
year 1957? A. I think it was '58. 

287 Q. Was he employed -- he was employed in '58, there is no doubt 
about that, huh? Did he work in 1959 at all? 

Excuse me, sir, let me see these. (Indicating certain record 
books.) 

Did you understand the question? A. Did he work in 1959? 

Q. Yes, sir. A. Inthe payroll records which you have there in 
your hand, he worked -- 

Q. No, I'm not asking about -- 

MR. FLANNERY: Well, I think he should be willing to let him 
finish his answer. He started to finish and I think he's entitled to 
finish, Your Honor. I object to him interrupting. 

THE COURT: You have asked him, did Brown work for him at all 

in '59. You may answer that. 

THE WITNESS: Yes, I think he did work one or two weekends as 
an extra help. 

BY MR. HARRIS: 

Q. Who made these little notations, Mr. Davis? A. Majority 
of those are my writing. 

Q. Is this your writing over here? (Indicating) 

MR. FLANNERY: Now, Your Honor, the record won't be clear. 

288 MR. HARRIS: I'm talking about -- 

MR. FLANNERY: He should identify the record by number if it 
has a number. If it doesn't have a number, Your Honor, I suggest he 
put a number on it. 

THE COURT: You are using records that haven't been marked 
at all, Mr. Harris. 

MR. HARRIS: I'll withdraw that one. Let's see; I'll get one that's 
been marked. 
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BY MR. HARRIS: 

Q. Here's one designated now, Exhibit 11, Government's, for 
identification. Is that your writing, sir? A. No, sir, it isn't. 

Q. And who made it? A. I's printing. I think that was done by 
one of the employees, Angelo. 

Q. Who? A. Angelo Lucastro, who works for me. 

Q. And is he a bookkeeper or another employee? A. He manages 
the place when I m not present. 

Q. And were you present during this week of August 22nd? A. I 
must have been present but I wasn't there at that particular time, sir. 

Q. All right, now, who wrote this notation on this Exhibit 11, 
"8,22"? A. That looks like his writing also. 

289 Q. His writing? A. Yes, sir. 

Q. All right, now did the police officers talk to him about this 
matter, if you know? A. I think they did. 

Q. Now, sir, would you look on this exhibit, No. 11, and tell the 
jury what is thereon that indicates anything about August 22, 1959 on 
the record? A. This record here is for employes, or anyone working at 
any establishment for the week ending August the 22nd, and in here we 


have a list of the name of the employes and the monies which they drew. 
Q. Now, when was this "8, 22" written on that record, sir? 
A. Well, I assume it was written there on 8-22, sir. 


Q. Huh? What year? A. 1959. 

Q. Is there anything on that record that indicates that is in fact 
a 1959 record? A. No, no, it does not say '59. 

Q. What kind of a book is that, Mr. Davis? A. This happens to 
be a cover from an invoice book which I use weekly in order to make 
up, and then I transpose it into a payroll. 

Q. All right, now, you say Roland Brown was employed by you 
in '59. There is no doubt about that in your mind; is that righi? 

290 A. I believe he did work a few weekends. 
Q. You believe? 
THE COURT: Just a minute; now, you must give him a chance to 
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finish his answer and not interpose the next question before he has 
answered. 
BY MR. HARRIS: 

Q. You say you believe he worked -- A. During 1959, Roland 
Brown did not work for me steady. He was not a regular employe. 

Q. Well, did he -- didn't work for you steadily? A. That's right. 

Q. Did he work on weekends with any degree of consistency? 
A. No, sir. 

Q. Huh? A. No, sir. 

Q. Did he work on successive weekends at any time during that 
year? A. I think at the beginning of the year he did, sir. 

Q. And what about toward the end of the year, specifically in 
September and October of 1959? A. No, sir, he did not work in 
successive weekends. 

Q. Did -- and you are sure? A. That's right. 

Q. All right, now, did you file a statement of the earnings on a 


291 Form W-2 provided by the Treasury Department concerning the 
earnings of Roland Brown? A. He had ones -- 
Q. Do you understand the question, sir? A. No, I do not. 
Q. Either you filed one -- and answer yes or no; then explain 
whatever you want to. Do you know what a W-2 --a W-4is? A. Yes, 
sir. 


Q. Indicates earnings for a calendar year. A. Yes, sir. 

Q. Did you file one for Roland Brown? A. I did not. 

Q. Why? A. Because he did not earn enough money. 

Q. And what amount of money is one supposed to earn to file a 
W-4, sir, according to your understanding? A. My understanding, sir, 
is that you have to earn over $100 in a quarter in order to file. 

Q. And is it your statement that he didn't earn over $100 ina 
quarter? I mean, assuming that your interpretation of the law is 
correct, is that what you say? A. Yes, sir. 

Q. And that is why you didn't file a W-4 for him. Did you file 
one in 1958? A. I don't recall, sir. 
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292 Q. Did the police officers ever come up to your establishment and 


tell you that something was going to happen to you if you came down 


here and testified concerning the employment of this man Brown? 
A. No, sir. 

Q. Huh? A. No, sir. 

Q. Have you ever been harassed by police officers concerning 
when this man was in fact employed by you -- police officers come by 
there and make complaints and so on, so forth? A. Well, when you 
say complaints, I mean in what -- 

Q. Tell you that you'd better let him go, words to that effect. 
A. I don't recall. 

Q. Don't recall? A. Don't recall it being that strong about it. 

Q. Could have happened, couldn't it? 

MR. FLANNERY: I object to "it could have happened," Your 
Honor. 

THE COURT: The objection is sustained. 

MR. FLANNERY: The witness should not be called upon to 
speculate. 

BY MR. HARRIS: 
Q. What is your best recollection, Mr. Witness? A. I could not 
293 recali a specific event. 

Q. You don't recall a specific event. Do you know Mr. Didone 
sitting there on the second row with his hands to his mouth? Stand 
up, Mr. Didone. 

(Officer Didone stood in the courtroom.) 
BY MR. HARRIS: 

Q. Do you know that fellow? A. No,I do not. 

Q. Never saw him before? A. No, sir. 

MR. HARRIS: Mark this piece of paper Defendant's Number 1 for 
identification. 

DEPUTY CLERK: Defendant's Exhibit 1 for identification. 


(A document was marked as Defendant's 
Exhibit No. 1 for identification.) 
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BY MR. HARRIS: 
Q. I show you Defendant's Number 1 for identification and ask 


you, is that your signature, sir? A. Yes, he did -- I mean, that is 
my signature. 

Q. That is your signature. 

MR. FLANNERY: May I see this? 


MR. HARRIS: I'm going to show it to you. 
(Defendant's 1 for identification was shown to Mr. Flannery ) 


294 BY MR. HARRI: 
Q. Looking again at this Number 1 for identification , Defendant's 


Number 1 for identification, you wrote that statement, did you not, sir? 


A. Yes, I did. 
Q. You wrote it in connection with Roland Brown? A. Yes,I 


did. 
MR. HARRIS: Your Honor, I ask that this be introduced. 


_THE COURT: May I see it, please ? 
(Defendant's 1 for identification was handed to the Court.) 


THE COURT: Admitted. 
(Defendant's Exhibit Number 1 for 
identification was admitted in evidence.) 


BY MR. HARRIS: 
Q. Now, after you have looked at this exhibit, do you want to 
change your testimony, Mr. Davis? A. Change my testimony, sir? 


Q. Yes, sir. A. No, sir. 
Q. Well now, when you wrote this exhibit , you were telling the 


truth, weren't you? A. No, sir. 
Q. You wrote this -- you saying you were not telling the truth? 


A. (Nodding affirmatively.) 
Q. Did you write it as a deliberate lie? A. No, sir, I did not. 
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Q. Well, it was not a mistake, was it? A. Yes, sir, it wasa 
mistake. 
Q. All right, now, when did you write it? I'll let you look at 
it again. A. Well, I'd say I wrote it on February the 24th. 


97 

Q. Of what year? A. 1960. 

Q. And your recollection of the times of employment of Roland 
Brown would have been clearer in February, 1960 than it would be 
today, wouldn't it? A. I'd like to bring out just one point, sir. 

Q. Will you answer the question, please. 

MR. FLANNERY: I think the witness is entitled to answer -- 

MR. HARRIS: I don't want him to bring out any point, Your 
Honor. 

THE COURT: Well, he doesn't relate it to any of his questions so 
I will overrule the objection. 

Go ahead, Mr. Harris. 

BY MR. HARRIS: 

Q. You hada clearer recollection back on February 24th, 1960, 
Mr. Davis, didn't you? A. I don't think I could have been positive, no, 
sir. 

296 Q. Uh huh, and you just wrote this down willy nilly , without any 
reference to truth or whatnot? A. Yes, sir, at the request of Roland 
Brown. 

Q. Sir? At the request of Roland Brown? A. That's right. 

Q. And when you wrote, you knew it was going to be used ina 
court proceeding, didn't you? Didn't you know it was going to be used 
in Court? A. No,I can't truthfully say that I know that. 

Q. Sir? A. I can't truthfully say that I know that. 

Q. Didn't Roland Brown tell you that it was necessary to show 
his dates of employment? A. No, sir, he did not. 

Q. Didn't tell youthat? A. No, sir. 

Q. Did I ever tell you that? A. I think you were trying to imply 
the definite dates -- 

Q. I'm not trying to imply anything. Didn't I -- I'm asking you, 
did I ever tell you that I had to establish dates of employment of Roland 


Brown on not one but several occasions on the telephone? A. I recall 


speaking to you, but I cannot definitely say exactly what the conversation 
was. 
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Q. And did you promise to come down and testify ? 
297 Up until the 21st day of September, when some policemen talked 
to you; isn't that right? A. No, sir. 


Q. Now, when you wrote these words, "Roland Brown worked 
on a part-time basis during the months of September and October of 
1959 , he worked on the weekends consisting of Thursday, Friday and 
Saturday of every week during those two months," you wrote that in 
your handwriting, didn't you? A. Yes, sir. 

Q. Now, let me ask you something, Mr. Davis: Has anyone 
frightened you or intimidated you before you came down to testify here 
today? A. No, sir. 

Q. Huh? A. No, sir. 

Q. Did Mr. DePaul -- Paul, Officer Paul, make any threats or 
remarks to you? A. No, sir. 

Q. Huh? A. No, sir. 

Q. Now, in December, 1959, you wrote a letter to a judge 
concerning Roland Brown's employment, didn't you? A. I don't recall. 

Q. You don't recall writing a letter to Judge Scalley? A. Directly 
to a judge ? 

298 Q. Yes, sir. A. No, sir, I don't remember. 

Q. Don't remember that? A. No, sir. 

Q. And that was about 11 months ago, 10 or 11 months ago; you 
don't remember that. What is your best recollection? A. I don't recall 
doing so. 

Q. Uh huh, would you swear that you didn't do that? 

MR. FLANNERY: Well, I object, Your Honor. 

MR. HARRIS: I think that is proper cross examination. 

MR. FLANNERY: No, I think if there is such a letter, counsel 
ought to do it. 

THE COURT: He has told you he didn't recall. 

MR. HARRIS: Well, my next question, Your Honor, is, would he 
swear that he did not do it. I think Iam entitled to test his recollection. 

MR. FLANNERY: I don't think that is a proper question. 
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MR. HARRIS: For the purpose of questioning his recollection, I 
think it is proper. 
MR. FLANNERY: I object, Your Honor. 
THE COURT: The objection is sustained. 
BY MR. HARRIS: 
Q. Now, directing your attention to Number 12, who printed this 
Government's Number 12 for identification; don't you know? A. This 
299 also looks like Angelo's printing. 
Q. Do you know who printed that, Mr. Davis? A. Angelo, I would 
think. 
Q. Angelo who? A. Locastro. 
Q. Where is he now? A. At the courtroom -- I -- at the Sea Food 
Place, at the market, at the market. 
Q. Now, is there anything, any writing on that exhibit indicating 
that that pertains to the year 1959? A. No, sir. 
Q. Why do you know it pertains to the year 1959? A. Because I 
happen to have these in succession, sir. 
Q. In succession, you keep them where, sir? A. In the office. 
Q. But no notations on them other than this 8-22; this September 5th, 
who wrote that on there? A. That is my writing. 
Q. Huh? When did you write that on there? A. Probably when 
I got back to the office, sir. 
Q. Got back from where? A. Well, if Iam not mistaken, I think 
I was just getting back from a honeymoon. 
Q. And you wrote that "September 5th" on there? A. Yes, sir. 
300 Q. All right, now, you didn't write '1960" on that. A. I don't 
understand your question. 
Q. I say, but you didn't write '1960"; you just wrote "September 
5th". A. Well, 1959, I wouldn't write 1960. 
Q. And you didn't write any year on it? A. No, sir. 
Q. Did you deduct from the earnings of Roland Brown Social 
Security tax or what is commonly called a -- legally called Federal 
Insurance, Survivors Insurance Compensation Tax, Social Security ? 
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A. Well, this was deducted from a gross salary, yes, sir. 

Q. Now, how much did you deduct from Roland Brown in the year 
1959, sir? A. I don't recall, sir. I'd have to look in the records. 

Q. Well, what did you do with the money that you deducted from 
Roland Brown if you didn't turn it into the Government ? 

MR. FLANNERY: There's no premise for that question, Your 
Honor. 

MR. HARRIS: He said he didn't file a W-4. That is the premise. 

MR. FLANNERY: I object to it, Your Honor. 

THE COURT: When you say that it had to be over $100 a quarter, 
you mean that he had to be paid over $100 every three months; is that 
what you meant ? 

301 THE WITNESS: Yes, Ma'm. 

MR. HARRIS: Your Honor, I submit that there is no foundation 
in law for that supposition on the part of the witness. 

THE COURT: Well, we are not here to determine that. Your 
question was what did he do with -- 

MR. HARRIS: What did he do with the Social Security, the money 
that he deducted from the wages of Roland Brown during the year 1959. 

THE WITNESS: I don't recall deducting any Social Security, the 
tax from Roland Brown. 

BY MR. HARRIS: 

Q. Did you pay him without deducting Social Security Tax? 
A. I believe I did, as an extra employe. 

@. And how often did you do that? A. The few times that he 
worked for me, 1959. 

Q. And back in February of 1960, you had a clear recollection 
of what went on during the month of September and October, '59, didn't 
you? A. You say I did? 

Q. Didn't you? I'm asking you; didn't you? A. Clearer than I 
have now ? 


Q. Well, however you want to put it, sir. A. No, not right now 


because I have positive -- I mean I looked back on my records now. I 
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did not in February, 1960. 

302 Q. All right, sir. Now, did you at any time tell Roland Brown 
that the police had been to you and had told you that if you came down 
to testify, they were going to put your records into evidence? Did you 
ever tell Roland Brown that? A. Would you mind repeating that, 
please? 

Q. Did you ever, at any time, tell Roland Brown that the Police 


had been to question you about your payroll records,and that if you 


testified concerning the employment of Roland Brown, your records 
were going to be put in issue? A. No, sir, I did not tell them that. 

Q. When did you first find out that you were going to have to 
bring these little invoice books down here, these records? A. This 
past Wednesday. 

Q. All right, who told you to do that? A. I received a message 
from the detectives who visited my place that there -- on Monday 
morning I should be on call. 

Q. All right, now, what detectives visited your business? You 
just told us that nobody saw you in -- but who visited you on Wednesday ? 
A. You asked me if they saw me but they did not see me. I was not 
there. 

Q. You weren't there? A. No, sir. 

Q. And word was left for you to bring some payroll records down? 

303 A. Word was left for me on Monday at 9:00 o'clock, I would receive 
a call stating to stand by and if wanted, I should come down. 

Q. All right, now let me ask you, Mr. Davis, are these your only 
payroll records -- says, for instance here, I'm looking at Number 18 -- 
that says ''Peter, Jack" so and so, and these figures here. Is that the 
only way you keep records? A. These are the records from which I 
draw my salary, the money on Saturday night and then put them into a 
payroll book. 

Q. Where is your payroll book? A. At the office, sir. 

Q. Why didn't you bring that down? A. Because this is more 
exacting. 
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Q. Why is it more exact, sir? Don't you keep all of the employes 
down, even casual employes, on your payroll record? A. There area 
few that just come in for a day here and there that I do not keep down on 
it, sir. 

Q. Let me ask you this, Mr. Davis, do you, yourself, ever come 
by Roland Brown's house to tell him to come on to work on a particular 
morning, or the next morning? A. Yes, sir. 

cd * * * * 

304 Q. How often have you done that? A. Well, I used to go by there 
and pick him up and I did it several times. Then I have called him several 
times and he never showed up for work. 

Q. And when he worked on weekends, you didn't pay any tax on 
this money, did you? A. No, sir,I figured -- when I did draw my 
return, I said that I would pay it myself. 

Q. I don't understand what you're talking about. You say when you 
draw your return. A. When I -- if he would have worked enough, that I 
would have actually given him a W-2 Form. Then I would have paid the 
tax myself. 

Q. You mean you would have paid the -- you would have paid the 
Social Security and the Withholding Tax? A. Yes, sir. 

Q. Well now, you understand it to be the law that if an individual 
makes a certain amount for wages, he is supposed to pay withholding 
income tax on it; isn't that correct? A. Yes, sir. 

* * * * * 

305 MR. HARRIS: Well, I mean if Iam expert enough to know that 
when an employe works a given week you are supposed to take some tax 
out of it, then I guess I am an expert because I have one employe and 
I know -- 

MR. FLANNERY: Maybe when you have an employe and claim 
that if he makes a couple dollars a week, you don't do that. I don't 
know. 


THE COURT: Well, there ar e some laws that require a specified 
amount, I believe, Mr. Harris but Iam not undertaking to pass on that. 
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MR. HARRIS: Well, Your Honor, unless it is a casual employe, 
that is the only excuse that an employer has, not taking Social Security. 

MR. FLANNERY: Well I object to that. He is testifying now as 
to what the facts are here. 

MR. HARRIS: Mr. Flannery knows this to be the truth. 

MR. FLANNERY: I object. 

THE COURT: Now just a minute; that remark of yours, Mr. 
Harris, will be stricken. The jury will disregard it. You are not a 
witness. 

MR. HARRIS: Your Honor, may I ask Your Honor to take judicial 
notice of these things that Iam speaking of. They are United States 
statutes and I think the Court can take judicial notice of United States 
statutes. : 

THE COURT: Well, I can't take it unless you call my attention to 

306 it and specifically state what statute it is. I don't know every 
statute in the United States. I pay some of these taxes myself. 


If you want to come to the bench, I don't mind telling you what I 


pay. 

MR. HARRIS: Well, I have an employe, in fact, two or three of 
them, and I pay some taxes. Not a man comes by -- but I'll get the 
statute out at recess. 

THE COURT: According to what this witness says, this is an 
occasional employe, not a full-time employe. 

MR. HARRIS: Well, according to our exhibit No. 1, he says he 
worked every weekend, Thursday, Friday and Saturday for two months. 

THE COURT: Well, he said that it wasn't true, so I -- 

MR. HARRIS: Well -- he said that wasn't true? 

THE COURT: I thought he did. I may be mistaken. It will be the 
jury's recollection that is to guide the jury. 

MR. HARRIS: Well, we've got this exhibit here and he says it is 
his handwriting. 

THE COURT: He doesn't say that that's every week for a full week. 

MR. HARRIS: Yes, Your Honor, it says this: Roland Brown worked 
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on a part-time basis during the months of September and October of 
1959. He worked on the weekends consisting of Thursday, Friday and 
Saturday of every week during those two months. 
307 Now, that is what this man wrote and signed his name to. 
BY MR. HARRIS: 

Q. Now, where did you say your payroll book is, Mr. Davis? 
A. I believe it is in my office. 

Q. You weren't told to bring that down? A. No, sir. 

Q. Huh? Had anyone examined these little invoice books before ? 
A. No, sir. 

Q. Huh? Do you have a bookkeeper, or do you keep your own books ? 
A. I keep my own books, yes, sir. 

Q. And file your own tax returns? A. Yes, sir. 

Q. Huh? A. Yes, sir. 

Q. Do you have copies of your Social Security Tax for the years 
1959 and 1958? A. Yes, sir. 

Q. Do you have those in your office? A. Yes, sir. 

MR. HARRIS: Your Honor, I ask for recess while this witness gets 
those records, please. 

308 THE COURT: What is it? 

MR. HARRIS: I'll ask for a recess while this witness gets these 
records. 

THE COURT: Well now, Mr. Harris, you have known this case was 
going to be on for some time. I don't think I can take a recess now to 
permit you to get records you could have gotten long before. 

MR. HARRIS: Well, Your Honor, I am surprised by this witness 
coming down and saying that this man didn't work on the days specified 
here and it's possible that these things which are very sketchy, not even 
containing last names but saying a whole lot of talk, there might be some 
others, other records that might show something contrary to what this 
witness is saying. 

THE COURT: Well he is brought here as a Government witness. 
You will have to finish your cross examination. Then if you want to call 
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him as your witness and get other books , and so forth, that he has, 
then you may do it but I don't intend to recess. You have known this 
case was here for some time. 

MR. FLANNERY: I believe the records reflect that he never 
subpoenaed this witness in this case either. I don't see how he can 
say he's surprised. He knew what this witness was going to say. 

MR. HARRIS; Well, I know what the man told me. He's just 
testified I talked to him. His recollection is a little sketchy. 

309 MR. FLANNERY: Strange he didn't subpoena him. 

MR. HARRIS: Why is it strange I didn't subpoena him? 

Mr. Davis, didn't you promise me on September the 21st that 
you were coming down here? 

THE WITNESS: I told you, if I could possibly get away from my 
business. 

MR. HARRIS: And didn't your wife say that you were on -- didn't 
you talk to your wife? Didn't your wife tell you that you were on the 
way and we were expecting you in this court, huh? Didn't you know 
that ? 

A. You didn't speak to my wife, sir. 

Q. Spoke to some female employe who answered your phone. 

A. Not my wife. 

Q. Well, somebody. A. Yes. 

Q. And you understood that we were waiting for you to come to 
this court house on September 21st of this year; didn't you iknow that ? 
A. Ihave a recollection of speaking to you and something that I believe 
tt was in September about a court. 

Q. And several calls were made, weren't they? A. Several calls 
were made that morning you mean. 

Q. To your office, yes, sir. A. Well, I was busy, sir. If Iam 
not -- 

$10 Q. Didn't you say -- A. -- mistaken, it was ona Thursday 
morning. 

THE COURT: Now just a moment, both of you gentlemen can't talk 
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at the same time. The reporter can't get down what two people say at 
the same time so the questions and the answers must be separated. 

BY MR. HARRIS: 
Q. Mr. Davis, Mr. Flannery didn't subpoena you either, did he? 
Did you get a subpoena from anybody? A. No, sir. 
Q. And you came by because a policeman told you; didn't you ? 
A. Yes, sir. ‘ 


Q. And you came down because you were scared not to; isn't 


that correct? A. Well, I wouldn't say I was so scared. 

Q. Well, you were less busy this morning that you were on the 
21st day of September this year; is that right? A. ‘Huh? Yes; sir. 
Yes, sir. ey ae 

Q. And on this Monday, you didn't have much business to do. 

Now, directing your attention towhat's been. marked here as 
Government's Exhibit Number 14 for identification, who wrote that on 
the back of the invoice book? A. My writing, sir. 

311 Q. When did you write it, sir? A. October the 10th. 

Q. What year? A. 1959. 

Q. And what leads you to believe that it was written on in 1959 ? 
A. Not only that but I think if you refer to a calendar, sir, that on 
October 10th, 1959, would fall on a Saturday. 

Q. Um hum; October the 10th would fall on a Saturday; is that 
correct? A. Yes, sir. 

Q. And that makes you believe that this was your record for 
1959? A. Yes, sir. 

Q. But this is -- fact is not your final payroll record. These are 
something that you wrote up and you later used in making out your tax 
returns? A. Yes, sir. 

Q. Prior to last Wednesday, when was the last time you talked 
to a police officer, sir, concerning Roland Brown? A. I have never 
officially. I don’t recall speaking to a police officer. 

Q. Well, even unofficially. A. In reference to Roland Brown? 

312 Q. Even unofficially. A. It's been some time ago. 
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Q. Now, why did you keep these records in the back of the invoice 
book? A. Well, it's been very handy for me to do that on a Saturday 
and then take the amount of money that I need for a payroll and make 
it up that way. 

Q. When was the last time you talked to Roland Brown, Mr. 
Davis? A. I believe it was in September, 1960. | 

Q. He wanted to go back to work then, didn't he? A. I I believe 
he did. I believe he did ask me if I could use him. 

Q. And you told him you couldn't use him because too many 
police would be coming around the place; isn't that right? A. I told 
him several things. One thing, I didn't think that if I told him to come 
back he would come back as many times as I had called and he said 
yes, he'd be in, and he never showed up. 

Q. And did you tell him that if you took him back, the police 
would come around and harass you, words to that effect? A. Harass 
me, no; maybe harass him. 

Q. You told him that? A. I didn't know, but I said that, yes, I used 
that as a -- 

Q. And you had some foundation for that too, hadn't you, because 

313 it had happened in the past, hadn't it? A. No, not down at my 
place. Only thing I could -- if I have any foundation or any knowledge 
of such, it is what he has told me himself. 

Q. I see; all right. 

On the occasions when Roland Brown worked for you, what would 
be his hours? A. Well, he was due in at 6:30 in the morning and he 
would work till 6:00. 

Q. What time did you open your place of business? A. We open 
at 6:00. 

Q. And he came to work at 6:30? A. Unless I came by to pick 
him up and I made sure that he was there early. : 

Q. And when your business was through for the aRierioons or for 


the evening or night, was not it his duty to close the place up, clean up 
after 6:00 o'clock? A. You said after 6:00? 
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Q. Yes, sir. A. I don't ask the employes to stay after 6:00, sir. 
They should be able to start hosing down at 5: 30. 

Q. You don't have to work any overtime at all? A. No, sir. 

Q. And your place closes at 6:00 and they leave at 6:00? A. Place 
closes at 6:00 on Thursday, yes, sir. 

314 Q. Sir? A. Six on Thursday, 7:00 on Friday and Saturday. 

Q. Well now, did Roland Brown leave when he was working on 
Friday and Saturday? Would he leave before you closed? A. No, sir. 

Q. Well then you worked till 7:00. Wouldn't he? A. He worked 
till 7:00, yes, sir. 

Q. Over what period of time has Roland Brown worked for you, 
whether consistently or constantly, or part time; over what period of 
time has he worked for you? A. Between '58 and '59. 

Q. Now, during the months of January, February and March of 
1959, isn’t it a fact that Roland Brown worked during those months 
full time six days a week? A. Of 1959? 

Q. Of1959. A. I don't think so. I'm not sure. 

Q. Do you have any records here of January? A. No, sir. 

Q. Huh? A. No, sir. 

Q. Did you ever get the Social Security Number of Roland Brown? 
A. I believe I have it. 

Q. Do you have it on file in your office? A. I think so. I'm not 

315 sure, 

Q. Did you report him as an employe to the District of Columbia 
Unemployment Compensation Board every quarter, whether he had 
worked one day, one hour, or more, during those quarters in which 
he had worked? A. No, sir, I don’t think so. 


Q. Why didn't you carry him as an employe on your unemployment 
records? Because you weren't paying tax on his money? A. No,1 
didn't know that Ihadto. I thought he was a casual laborer just on call 
whenever I needed him, that I didn't have to. 

MR. HARRIS: I have no further questions. 

Your Honor, I don't know whether or not it would inconvenience 


109 
the Court or not because I have asked odd recesses but if » when the 
Court does normally recess, I would ask this Court to bring this full 
payroll record back here. 
MR. FLANNERY: I'll join in that. I think the jury is entitled to 
see them. 
THE COURT: Well, he's finished his cross examination. 
MR. FLANNERY: Yes. 
MR. HARRIS: Subject to that, Your Honor, if Your Honor would 
permit him to bring the records. 
MR. FLANNERY: Shall I proceed with my questioning, Your Honor? 
* * * * *x 
318 THE COURT: Just pass it up. 
(Mr. Harris passed a book to the Court.) 
THE DEPUTY MARSHAL: They tell me the witness is here now, 
Your Honor. I'll get Mr. Flannery. : 


(There was a short pause.) 


MR. FLANNERY: I understand the witness is here. 

THE COURT: Yes; now what is it, Mr. Harris, that you passed this 
book up for? | 

MR. HARRIS: Oh, for the purpose of the statutory definition of 
casual labor. As I understand casual labor, according to the Code, it 
means someone who works for an employer with two conditions; first, 
that the employment is not related to the ordinary course of business 
of the employer and, secondly, that the wages paid be less than $50 
during any calendar quarter. 

THE COURT: Well, this Subdivision 4-a of Section 3401 says: 

319 "For service not in the course of the employer's trade or 
business performed in any calendar quarter by an employe unless 
the cash remuneration paid for such services is $50 or more and 
such service is performed by an individual." 

Well now, we are not going to go into this man's tax liability here. 
You can ask him anything about what his records show with reference 
to this employe. 
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MR. HARRIS: Yes, Ma'm. 

THE COURT: But as to what he believes or what it is, and so on, 
I don’t think it bears upon what we have to solve here. The only pertinency 
it could possibly have here would be maybe some reference to credibility. 

MR. HARRIS: Well, Your Honor, my only point in that was the jury 
may get the impression from his testimony -- he volunteered the 
information that he did not -- well, I don't know whether he volunteered 
it -- anyhow, he testified that he did not make the report because he 
understood that you have to make more than $100 a month, or quarter, 
something. Is that what he said? 

MR. FLANNERY: Something to that effect, but I say that is 
immaterial. 

THE COURT: The thing about it is, they do have a law that a 
person has to make $600 a year before they have to make any return 

320 and -- 

MR. HARRIS: Well, that law also says $11.87 a week but that has 
nothing to do about the employer. The employer is duty -bound, even 
though if a person makes $28 a week, he is supposed to deduct that 
tax and as far as the District is concerned, if he makes one cent, he 
is supposed to be carried on the payroll. 

THE COURT: Well, I don't know whether that is true or not, and 
taxes are a very complicated matter, and I don't think that we could go 
into all those angles here. As I said, you can ask him anything about 
what his records show as to this particular defendant. 

MR. HARRIS: Well now, then I am going to ask Your Honor, 
however , to instruct on what he was required to do. 

THE COURT: No,Iam not because that is not pertinent here on 
what he was required to do. He is not charged with anything here. 

MR. HARRIS: If Your Honor please, I object to it. Ican also 
object to it, I suppose. May I have the Code book, please fe 

THE COURT: Yes, here you are. (Returning book.) 

Bring in the jury, please. 


(The jury was returned to the jury box.) 
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THE COURT: Mr. Davis, will you return to the stand, please. 
(The witness resumed the stand.) ; 
THE COURT: Mr. Harris, you may proceed. 
BY MR. HARRIS: 
Q. Mr. Davis, did you find your copies of your Social Security 
and Withholding tax returns? A. Yes, sir. 
Q. May I see them, please? 
(Witness showed documents to Mr. Harris.) 
MR. HARRIS: These, Your Honor, have to do with the year 1959. 
I suppose they should be marked for identification. 
THE COURT: Well, you'll have to ask him what they -- 
MR. HARRIS: Mr. Clerk, will you mark these papers, Defendant's 
for identification. 
DEPUTY CLERE: Defendant's Exhibits 2,3, 4 and 5 marked for 
identification. 


(The documents referred to were marked 
as Defendant's Exhibits 2, 3,4, & 5 for 
identification.) 


BY MR. HARRIS: 
Q. Mr. Davis, this Defendant's Number 2 for identification, is 
that your return for the second quarter or third quarter of 1959? 
A. Third quarter. 
Q. And that would encompass what month, sir? A. July, August 


and September. 
* * * * * 


323 Q. That represents your District of Columbia Unemployment 


Compensation return for the month of July, August, and September ? 
A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. Now, these two books which are Government's Number 11 and 
Number 12, represent the weeks of August 22, '59, you say, and 
September 5th; is that right, sir? A. Yes, sir. 


Q. Now, tell us, sir, if you included all of the names even on 


those Government's 12 and 13, on your tax return? A. No, sir, they 


are not. 
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Q. Why did you do that? A. Well, there was some casual labor 
and I considered them as independent contractors, just came in for a 
day or two days a week. 

Q. So they were independent. 

Now, holding in my hand here Government's 12, you have a man 
here named Shorty at the top of the list. What is his true and correct 
name, if you know? A. I don't know, sir. 

Q. Don't know? A. He was a vagrant in the market and I needed 
help badly at that moment and he filled in. 

324 Q. Isee. What was this $20 beside his name? What does that 
indicate? A. That is what he earned. 

Q. And what's the $3 indicate? A. He drew $3 on account. 

Q. And you paid him $17? A. Yes, sir. 

Q. And you did not put him on your unemployment compensation ? 
A. No, sir, I didn't. 

Q. And you didn't put him on Social Security tax? A. No, sir,I 
didn't. 

Q. All right now, who is William? A. William is just part-time 
boy comes in, helps out for a few hours. 

Q. Now, according to that, he made $15; is that right, in that 
particular week? A. Yes, sir. 

Q. And did you feel obligated to list him for unemployment 
compensation purposes? A. Did I feel obligated to list him? 

Q. Well, did you list him, sir? A. No, sir, I did not list him. 

Q. And you didn't list him because you thought he was casual 
labor too? A. Yes, sir. 

325 Q. All right, now the next name is Block. Is that listed on here? 
A. No, sir. 

Q. And how much did Block get? A. $20. 

Q. And he was casual labor too? A. Yes, sir. 

Q. That was three casual labors during one week. A. Yes, sir. 

Q. Next name, Fred; is that right? A. Yes. 

Q. Who is that? A. Fellow named Fred Latham. 
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Q. Is he on your return? A. No, sir, he is not on my return. 

Q. How much did you pay him? A. $50. 

Q. Fifty dollars; next name on here is Jack. Who is he? A. Fellow 
who also works there, Smith -- er -- 

Q. Ican't hear you, sir. A. I'm trying to think of his last name, 
sir. I don't know. ! 

Q. And you don't have him on your return? A. No, sir. 

Q. Either Federal or District? A. No, sir. 

326 Q. And why didn't you list him? A. Well, I considered him as an 
independent contractor but I see now that maybe I have done wrong and 
will correct it. | 

Q. We are not concerned with that, sir. Now, the next man is 
Wallace. A. Wallace R. Sharpes. 
Q. And Wallace -- what's his correct name? A. Wallace R. 
Sharpes, Jr. 
Q. And Wallace Sharpes is listed? A. Yes, sir. 
Q. And you have a man down here named Ralph -- A. Yes, sir. 
Q. $33.89; is he listed? A. James R. Norris. 
Q. Sir? A. James R -- 
Q. Ralph, R-a-l-p-h? A. Yes, sir; R is his middle initial, James 
R. Norris. 
. All right, and A-n-g-i-e. A. Angie. 
. That is -- A. Angelo LoCastro. 
. And is that your partner also? A. Partner? No, sir. 
. And Helen is listed. A. Helen O'Connor is listed. 
. And who is Holt? A. James R. Holt. 
. And he is listed? A. Yes, sir. 
- So you have -- there are how many people that you did list 
in that particular week? A. Five, sir. 
Q. And how many on your payroll that you did list? A. Six -- 
well, there are five on here and myself makes six. 
Q. Now, showing you Government's Number 11 for identification , 
that would be covered by these same periods as would be covered by this, 
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this Exhibit Number 3 and Exhibit Number 4? A. No, this would be 


covered by the same one, sir. 
Q. Same one? A. Um hum. 
Q. Now, how many names do you have there that you didn't list ? 


A. Five. 

Q. Five that you did not list? A. Um hum. 

Q. And how many did you list? A. Five that's on here, and 
myself; six. 

328 Q. Now, this is Government's for identification Number 13; 
that is your record that you marked September 12? A. Um hun, yes, sir. 

Q. That would be covered by these same two returns, Defendant's 
Number 3 for identification, the District return and Defendant's for 
identification Number 2, the Federal return; is that correct, sir? 

A. Yes, sir. 

Q. Now, look at that, sir, and tell us how many names have been 
listed on those Federal returns and the District return? A. Five, sir. 

Q. Five that were not listed. A. Um hum. 

Q. I'm going to show you, sir, what has been marked for identifi- 
cation Defendant's Number 4, a Federal return, and Defendant's Number 
5, a District Unemployment Compensation return, I believe, covering 
the last quarter of 1959; is that correct, sir? A. Yes, sir. 

Q. Now, I'll show you Government's Exhibit for identification 
Number 14, which I believe you have marked October 10th. A. Yes, sir. 

Q. Now that invoice book that you have there, -- A. Um hum. 

329 Q. That week of October 10th, is that covered by the Federal 
and District returns that you now have in front of you, sir? A. No, 
sir, not all of them. 

Q. Sir? A. No, sir, not all of them. 

Q. I meant, is that period encompassed in the -- A. Period 
encompassed, yes, sir. 

Q. Now, how many names do you have on that little record that 
you don't have on your federal return? A. I believe there's six. 

Q. And how many names are listed there that you don't have 


115 
on your District return? A. Same amount, sir. 

Q. Sixon each? A. No, it's five. 

Q. Five? A. Five. 

Q. And you prepared those returns? A. Yes, sir. 

* * * * * 

Q. Not a bit? 

Now, the individual that you speak of, Angelo, who kept at least 
one of these books for you, is he a former partner? A. Former partner ? 

Q. Yes, sir. A. No, sir. 

Q. Was he the former owner of the business? A. Former owner 
of my business ? 

Q. Yes, sir. A. No, sir. 

Q. In 1957, did you have some tax difficulty ? 

MR. FLANNERY: Oh, I object to that, Your Honor. 

THE COURT: The objection is sustained. 

* * * * 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 
* * * * * 
331 Q. When was that? A. I would assume that it's on the same date 
that is on here, February the 24th. 

Q. 1960? A. 1960. 

Q. Now, would you tell the Court and jury the circumstances under 
which you filled this out, why you filled it out this way ? 

MR. HARRIS: Your Honor, I think that that document should speak 
for itself. 

THE COURT: The objection is overruled. 

BY MR. FLANNERY: 

Q. Please proceed and tell the Court and jury -- A. Roland 
Brown came to my office and told me he was being harassed by the 
police, and at that time he told me he was getting married, having a 
baby, and that he needed work and that he couldn't get a job, a steady 
job, not being able to keep it. 
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At that time he asked me if I would -- there was some sort of 
difficulty he was in; I did not know exactly what it was -- and he asked 
me if I wouldn't write such a little note for him. 

Q. Well, did he tell you what kind of difficulty he was in? A. No, 
sir, I did not know. 

Q. Did he tell you that he had been indicted by a Grand Jury? 

332 MR. HARRIS: Now, if Your Honor please, may we approach the 
bench because I think we may be approaching a mistrial. 
(At the Bench:) 

MR. HARRIS: This, first of all, is Mr. Flannery's witness. He 
is about to lead this defendant to -- or testimony -- to a jury concerning 
some other matter in which this defendant has been involved and which 
the defendant is not here on trial and, Your Honor, I don't want a mistrial 
in this thing, and I think Mr. Flannery should not do that. 

THE COURT: Well, had he been indicted? 

MR. FLANNERY: I think he had been indicted in this case at that 
time unless I am all wrong, hadn't he, February, 1960? 

THE COURT: This was filed here January the 18th, 1960. 

MR. FLANNERY: Yes. 

THE COURT: He said it was February 1960 that he -- 

MR. HARRIS: Very well, Your Honor, nevertheless, this is his 
witness. The man said what he said and he is suggesting answers to 
the witness which I object to, Your Honor. 

MR. FLANNERY: I think the jury is entitled to know the circum- 
stances under which this alleged statement was filled out. I think it 
is proper. 

333 THE COURT: Well, he can answer the question, that he did or 
that he didn't. He's already said that he told him a number of things. 
I will overrule the objection. 
(In open Court:) 
BY MR. FLANNERY: 

Q. Did Brown tell you that he had been indicted by a grand jury 

for allegedly dispensing narcotics and that he had to prove his whereabouts 
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on these particular dates? Was that the reason? A. “No, sir, he did not. 
Q. All right, now, when you wrote this out, did you refer to your 


records which you have here today in this courtroom? A. No, sir, I 
did not. 

Q. Now, in this exhibit that you have written, I note that there is 
written here, he worked on the weekends consisting of Thursday , Friday 


and Saturday of every week during those two months; and up above that 
you mention two months, September and October. 

Now, he had not in fact worked those weekends; is that correct, 
sir? A. No, sir, he didn't. There is one weekend, I believe, he worked 
in September. 

Q. Yes, now do you have records here today to show when this 
man Brown actually did work for you during the critical month we are 

334 concerned with here, namely , August , September and November, 
1959? A. Yes, sir, I looked through them and he worked on penser 
the 24th, 25th and 26th. 

Q. September the 24th, 25th, and 26th? A. September the 24th, 
25th, and 26th. 

Q. 1959? A. 1959. 

Q. Are those the only dates he worked for you? A. Those are the 
only dates he worked for me during August, September and October. 

Q. October, all right. 

Now, are those records here somewhere today? A. Yes, in those 
copies there. 

Q. Now I'll ask you, sir, to look through these records again and 
pick out the one which shows the dates on which Brown actually worked, 
as you have just testified. A. Here's the one here, week ending September 
26th, which was a Saturday, 1959. 

Q. And -- A. AndI have Roland here for $25, knowing that it 
would consist of only three days which would be Saturday, Friday and 
Thursday of that week. 

Q. All right, Mr. Clerk, mark this for the record, please. 

335 DEPUTY CLERK: Government's Exhibit 15 marked for identifi- 
* cation. 
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(A record was marked as Government's Exhibit 15 for identification.) 
BY MR. FLANNERY: 

Q. Now, referring to this record which is known as Government 
Exhibit 15 for identification, you have listed names as you do on the others 
and the top name is Roland. A. Yes. 

Q. And is that Roland Brown? A. Yes, sir. 

Q. And does the name Roland appear on any of your other records 
that you produced here today? A. No, sir. 

Q. And if he had worked during the periods that he claims he worked, 


wouldthe name Roland have appeared onthose other records? A. Yes, sir. 
MR. HARRIS: May I see the first exhibit that you had him mark -- 
THE COURT: Do you want to see this? (Indicating an exhibit) 
MR. HARRIS: Yes. 
THE COURT: You may. 
BY MR. FLANNERY: 


336 Q. Now, have you ever been sent a subpoena by the defendant Brown 
at any time to appear in this case as a witness? A. No, sir. 
MR. HARRIS: I don't know that that ts-proper rebuttal. We admitted 


> 
Your Honor, that we didn't send him a subpoena. 
BY MR. FLANNERY: 


Q. Now, do any of your Social Security or tax returns reflect the 


name Roland Brown? A. No, sir, they do not. 
Q. If Roland Brown had been a full-time employe during the -- any 


of the months we have mentioned here, August, September or October , 
would he have been listed on your tax return as a full-time employe ? 


A. Possibly, if I thought he would be a permanent employe, yes, sir. 
Q. If he was permanent, you'd list him? 
I believe those are all the questions I have, Your Honor. 


MR. HARRIS: Court indulge me a moment, Your Honor? 
THE COURT: Certainly. 

MR. HARRIS: What is this marked as? 

MR. FLANNERY: I don't know. 

MR. HARRIS: It is not marked. 

MR. FLANNERY: No. 

MR. HARRIS: It has been referred to. 
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RECROSS EXAMINATION 
BY MR. HARRIS: : 

Q. I show you Defendant's Number 6 for identification, Mr. 
Davis, and ask you what is that book, sir? A. My payroll book, sir. 

Q. Covering what period? A. Well, I started in '57 -- 

Q. Starts in'57? A. Yes, sir. 

Q. And covers what period? A. Up to 1960. 

Q. Upto 1960? A. Yes, sir. 

Q. Very well, sir, now do you have listed in that book all of your 
payments to all of your employees, sir? A. Same ones here as I have 
on my return, sir. 

Q. Same as on your return? A. Yes, sir. 

Q. But let me ask you, do you have all payments to all employees 
listed in that book? A. No, sir. 

Q. And you don't have Roland Brown listed in there, do you, sir? 
A. No, sir. : 

Q. This book is listed by employees rather than by pay. periods, 
is it not, sir? A. Yes, sir. 

Q. Now, the only -- A. I changed it over. 

Q. Sir? A. I changed it over beginning -- started pay periods 
and then started to change it over to employees. 

Q. All right, 1959, how were you carrying it, according to em- 
ployees or pay periods? A. By employees, sir. 

Q. By employees? A. Yes, sir. 

Q. All right, sir. Now, for the month of January or for the whole 
year, 1959, how many employees do you have listed in that record, 
Defendant's Number 6? A. I think it's 7. 

Q. And on those other records, you had from 10 to 12 every week, 
didn't you? A. Yes, sir, with the casual labor and so forth. 

Q. All right, now let me ask you, sir: Roland Brown at one time 

worked full time for you, didn't he? A. Ona temporary basis, 
yes, sir. 

Q. Full time on a temporary basis? A. Yes, sir. 
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Q. Now, when was that, sir? A. I think it was 1958. 

Q. All right, now show us on your book there where you list him 
when he was working full time in 1958, if you have it. A. I don't have 
it, sir. 

Q. Didn't list him when he was working full time in 1958? A. No 
sir, because I still considered him as a temporary employee. 

Q. How long did he work full time, Mr.-- A. A few months. 

Q. A few months; how long did he work for you before he be- 
came permanent? A. Well, it's up to the individual, sir, not just 
actually -- 

* * 
AT THE BENCH: 

THE COURT: Does anybody have any requested instructions ? 

MR. FLANNERY: No, Your Honor, just on, of course, the credi- 
bility; one of them bad a criminal record. I think Brown had a criminal 
record. Would you instruct on the import of that? 

MR. HARRIS: Your Honor, this defendant was convicted of a mis- 
demeanor of carrying a dangerous weapon, I believe, a gun, or some- 

341 thing of the sort. I don't believe that is an offense of moral turpi- 
tude. I don't think it really should have been used in the first place. 

MR. FLANNERY: Well, it definitely is. I don't know whether you 
remember it or not, Mr. Harris. I think that is the case where you 
brought that up before Judge Schweinhaut and -- 

MR. HARRIS: Yes, and there is law both ways. 

THE COURT: I think that is true in some jurisdictions but I don't 
believe itis here. I think I will tell them now about this ruling on these 
exhibits so that will be clear. 

MR. HARRIS: What is that? 

THE COURT: I think I will tell the jury about this ruling on these 
exhibits . 

* * * * * 
MR. HARRIS: Well, Your Honor, I mean, for the record I would 


like again te request instruction or. the law as to casual labor because 
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that was again gone into by Mr. Flannery when he reexamined this wit- 
ness about he thought something was casual labor. 

MR. FLANNERY: Well, the witness isn't on trial for the ignorance 
of the law, if that is what it is. 

THE COURT: Of course, one thing he said was something about 
an independent contractor. I don't know -- 

MR. HARRIS: I didn't press that, Your Honor. 

THE COURT: I wouldn't think an employee would be an independent 
contractor. 

Iam not going to undertake to tell them what the law is on these 
different matters. If you want to argue that he was supposed to do it, 


why you can go ahead and do it. 

MR. FLANNERY: But I don't think he ought to be permitted to 
read law to the jury or quote from the law. 

MR. HARRIS: Well, I think I'd be unduly hamstrung if I couldn't 
tell them that the Internal Revenue Code requires certain things. 


MR. FLANNERY: Well, I think counsel would be accomplishing it 
indirectly, what he failed to accomplish directly by having you instruct 
them on the law, Your Honor. 

THE COURT: Well, you have claimed that he hasn't done it cor- 
rectly and on the stand he said if he hadn't, he was willing to correct it, 
so I think the jury has the impression, probably, that he hasn't, but I'm 
not going to undertake to tell them what the law is on this point but if 
you want to tell them that he has done it wrong, you may go ahead and 
do it. 

MR. CARTER: I'd like to renew my motion for judgment of ac- 
quittal for the defendant Williams and set forth the same grounds as I 
made at the end of the Government's case. 

THE COURT: All right, I'll overrule your motion. 

* * * * * 
Washington, 2. C. 
Tuesday, November 8, 1960 
* * 
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PROCEEDINGS 

(Following closing argument by Mr. Harris and rebuttal by Mr. 
Flannery, the Court charged the jury as follows:) 

THE COURT: Members of the jury, when a case is tried toa 
jury, the Court consists of the judge and the jury. Each has a separate 
function and responsibility. It is the duty of the judge to preside at the 
trial, to pass on questions of law as they arise, including the admissi- 
bility of offered evidence and finally, at this stage of the proceeding, to 
explain to you the law applicable to the case; and you are bound and 
obligated to follow the judge's instructions as to the law. 

You are the judges of the facts. You are the fact-finding body of 
the Court. You are the exclusive judges of the facts. You are to deter- 
mine what the facts are from the evidence in the case. 

The evidence in the case consists of the testimony which you have 
heard from the lips of the witnesses who took the stand and the exhibits 
in the case. I believe there was a stipulation between counsel; and such 
stipulation is also to be deemed as evidence in the case. Also, you may 
consider as evidence in the case those inferences which, to your mind, 
logically and reasonably arise from the testimony in the case. After 
you have determined for yourselves what the facts are, you then apply 
to those facts the law as I shall state it to you and then you reach proper 
verdicts. 

You are not only the judges of the facts in this case, but you are 
the judges of the credibility of the witnesses who appeared here before 
you. That means that you are to determine the credit and weight you 
will give to the testimony of each witness. In determining the credi- 
bility of a witness, you may take into consideration the demeanor of the 
witness on the witness stand, whether the witness impressed you as 


having an accurate memory and recollection, whether the witness im- 
pressed you as a truth-telling individual or the contrary. You may con- 
sider the probability or improbability of the testimony of a witness, its 
reasonableness or unreasonableness, in deciding what weight you will 
give to it. 
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You may do what all of us do in ordinary life. You may decide 
whether the witness looked and acted as if the witness were telling the 
truth or the contrary. You may consider the interest, if any, of a wit- 
ness in the outcome of the case. The defendants each testified as a wit- 
ness in the case; and in considering the testimony of a defendant in the 
case, you may do so in the light of the deep personal interest which he 
has in the outcome of the case. 

Certain police officers were witnesses in the case. In connection 
with their credibility as a witness, you may consider whether or not 
their employment colored their testimony in any way. 

Finally, you may take into consideration all those human factors 

shown by the evidence which may affect the desire or capability of 
a witness to give accurate testimony. 

If you believe that any witness has willfully testified falsely as to 
any material matter about which the witness could not reasonably have 
been mistaken, then you are at liberty to disregard the whole of the 
testimony of that witness, or such part of it as you believe to be untrust- 
worthy. 

In other words, you may base your verdicts upon that testimony 
which you do believe to be true. 

Now, you will recall that when the defendant Brown was on the 
stand as a witness that it was brought out that heretofore he has been 
convicted of an offense. Now, you are not to infer that he is guilty of 
the offenses charged here because heretofore he has been convicted of 


an offense. The only purpose for which you are permitted to know of 


that previous conviction is in connection with your consideration of his 
credibility as a witness. 

In other words, it is one circumstance, alone with all the other 
circumstances that I have mentioned, that you may take into considera- 
tion when you come to determine his credibility as a witness. 

Now, the fact that a defendant has been indicted is no indication of 
his guilt. The only purpose of an indictment is to inform a defendant, or 
defendants, of the charge, or charges, against them and to place them on 
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trial. The indictment is not in and of itself evidence. It is not proof of 
any fact alleged in it. When you go to the jury room, you are 
going to be permitted to take with you the indictment in this case. The 
reason that you are permitted to do so is to inform yourselves of the 
charges in the indictment. 

We have in our law what is known as the presumption of innocence. 
In a criminal case the law presumes that the defendant is innocent of the 
charges against him and so in this case the law presumes that Roland W. 
Brown and LeRoy Williams are innocent of these charges in the indict- 
ment. You should keep this presumption of innocence in mind, as it 
calls for the acquittal of a defendant in a criminal case unless to the 
mind of the jury the Government establishes the charge in the indictment 
beyond a reasonable doubt. 

In other words, the Government, as to each charge in the indict- 
ment, has the burden of proving it beyond a reasonable doubt. The Gov- 
ernment has the burden of proving each of the essential elements of each 
crime charged. 

A reasonable doubt is a doubt which is based on reason and which 
is reasonable in view of the evidence in a case. The requirement that 
the Government establish a charge beyond a reasonable doubt does not 
require that the Government establish a charge to a mathematical, or 
absolute, certainty or beyond all possibility of mistake. 

If, after an impartial comparison and consideration of all of the 

evidence in the case, you can say to yourself truthfully that you 
are not satisfied of a defendant's guilt, then you have a reasonable doubt 
but if, after such impartial comparison and consideration of all the evi- 
dence in the case, you can say to yourself that you have an abiding con- 
viction of a defendant's guilt such as you would be willing to act upon in 


the more weighty and important matters of life relating to your own 
affairs, then you have no reasonable doubt. 
The law says that if you have a reasonable doubt as to any defend- 


ant, as to any charge, then you must give the benefit of that reasonable 
doubt to the defendant and, in that case, find him not guilty as to such 
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charge or charges as to which you entertain a reasonable doubt. You 
are to decide this case conscientiously and impartially and without 
sympathy or prejudice against or for any party to this action. 

We reach now the indictment in this case. It has 15 counts. Each 
count is a separate charge. Although the jury has 15 counts for con- 
sideration, only five different dates are involved. These five dates are 
August 22, 1959, September 4, September 10, October 5, and November 3. 

It is claimed that three separate offenses grew out of the alleged 
activity of each of the five dates mentioned. Take Counts 1, 2 and 3: 

They all relate to the date of August 22, 1959 and to the same 
alleged narcotic drug. For example, Count 1 charges that Roland Brown 
transferred a narcotic drug, not in pursuance of a written order. 

Count 2 charges that he transferred said narcotic drug not in the 
original stamped package and not from the original stamped package; and, 

Count 3 charges that he facilitated the concealment and sale of said 
narcotic drug after it had been imported, with the knowledge of Brown, 
into the United States contrary to law. 

Counts 4, 5, and 6 then follow naming both Brown and Williams 
and charging them both with three separate offenses growing out of the 
alleged activity of September 4, 1959. 

Counts 7, 8 and 9 give the date of September 10, 1959 and charge 
the defendant Brown with three separate offenses growing out of the 
alleged activity of that day. 

Likewise, Counts 10, 11 and 12 charge Brown with three separate 
offenses growing out of the alleged activity of October 5th, 1959. 

Finally, Counts 13, 14, and 15 charge Williams with three separate 
offenses growing out of the alleged activity of November 3, 1959. 

Now, from what I have said to you about these counts, you will 
understand that the defendant Brown is charged in each of the counts, 

1 through 12. The defendant Williams is charged in Counts 4, 5, and 6, 
and 13, 14, and 15. 
Now, the law defines the word, "narcotic drug" as opium and any 


compound, manufacture, salt, derivative or preparation thereof 
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Now, in these counts of the indictment reference is made to a 
narcotic drug. That is a certain number of capsules containing a mix- 
ture totaling about so many grains of heroin hydrochloride, quinine 
hydrochloride and mannitol. 

Now, you are told that in this case it has been testified by the 
Government chemist, according to my recollection, that heroin hydro- 
chloride mentioned in the indictment is a derivative of opium. There- 
fore, heroin hydrochloride is a narcotic drug within the definition of the 
statute. 

Counts 1, 4, 7, 10 and 13 each charge a violation of Section 4705-a 
of Title 28 of the United States Code. That Section makes any sale of 
narcotics unlawful except in pursuance of a written order filled out on 
a blank form issued by the Secretary of the Treasury or his delegate. 
Section 4705-a reads: 

"Tt shall be unlawful for any person to sell, barter, ex- 
change or give away, narcotic drugs except in pursuance of 

a written order of the person to whom such article is sold, 

bartered, exchanged or given, on a form to be issued in blank 

form for that purpose by the Secretary of the Treasury or his 
delegate." 

The purpose of this provision is to control or supervise legitimate 
traffic or transactions in narcotics such as is needed occasionally by 
physicians and to suppress illicit traffic in narcotics. 

353 In each of Counts 1, 4, 7, 10 and 13, it is charged that in the Dis- 
trict of Columbia, on the date specified in the Count, that the defendant 
or defendants, therein named did sell, barter, exchange and give away 
to Richard K. Bowden a narcotic drug therein described, not in pur- 
suance of a written order written for that purpose from the said 
Richard K. Bowden as provided by law. 

The only differences in Counts 1, 4, 7, 10 and 13 are as follows: 
Each has a different date. The quantity of narcotics allegedly sold is 
not the same on all of the dates. The accused is not the same in all of 
the counts. To be specific, Counts 1, 7 and 10 name only the defendant 
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Brown; Count 13, only the defendant Williams. Count 4 names both 
defendants. The date alleged in Count 1 is August 22, 1959; in Count 4, 
September 4th; in Count 7, September 10th; in Count 10, October 5th; 
and in Count 13, November 3rd. 

The number of capsules containing heroin hydrochloride alleged 
to be involved is as follows: Two in Count 1; four in each of Counts 4, 

7, and 13; and three in Count 10. 

Counts 2, 5, 8, 11 and 14 cover the same alleged transactions but 
charge a violation of a different law, namely, Section 4704-a of Title 26 
of the United States Code. This Section reads as follows: 

"Tt shall be unlawful for any person to purchase, sell, 
dispense or distribute narcotic drugs except in the original 
stamped package or from the original stamped package." 

In each of Counts 2, 5, 8, 11 and 14, it is charged that in the Dis- 
trict of Columbia, on the date specified in the count, the defendant, or 
defendants, therein named, sold, dispensed and distributed not in the 
original stamped package and not from the original stamped package a 
narcotic drug described in the count. 

Counts 2, 8, and 11 name only the defendant Brown; Count 14, only 
the defendant Williams; Count 5 names both defendants. The date alleged 
in this Count 2 is August 22, 1959; in Count 5, September 4th; in Count 8, 
September 10th; in Count 11, October 5th; and in Count 14, November 3rd. 

The number of capsules containing heroin hydrochloride alleged to 

‘be involved is as follows: Two in Count 2; four in each of Counts 5, 8, 
and 14; and three in Count 11. 

You are told that the last section I mentioned, that is, Section 
4704-a, has a clause stating that the absence of appropriate tax-paid 
stamps from narcotic drugs shall be prima facie evidence of. a viola- 
tion of this subsection by the person in whose possession the same may 
be found. The clause I have just mentioned decrees that the absence of 
appropriate tax-paid stamps shall be prima facie evidence of a viola- 
tion of the law by the person in whose possession the same shall be 
found. Prima Facie means at first sight, or on first appearance. 
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You are told that evidence establishing beyond a reasonable doubt 
the possession of narcotic drugs not in the original stamped package 
authorizes conviction of purchasing the drug in violation of the Statute 
without direct proof, either as to the fact of purchase or place of pur- 
chase in view of the statutory prima facie evidence arising out of posses- 
sion of the prescribed drug. 

In other words, if it is proved beyond a reasonable doubt that a 
person had possession of such drugs and that while in his possession 
there was no appropriate tax-paid stamp for the said drug, then those 
facts would constitute prima facie evidence of a violation of the Statute 
on which a jury may find a defendant guilty on that charge if it sees fit 
to do so without requiring further proof. 

This provision regarding possession does not, in any way, detract 
from what I have said to you in respect to the presumption of innocence 
with which a defendant stands clothed in a criminal case, including this 
one, or what I said to you in respect to burden of proof; for such absence 
of stamps shifts to the accused person, or persons, the burden of offering 
evidence to explain the absence of stamps should you find beyond a 
reasonable doubt that the defendant, or defendants, sold or dispensed or 
gave away narcotic drugs not in the original stamped package and not 
from the original stamped package. 

The remaining counts of the indictment are Count 3, 6, 9, 12, and 
15. They too cover the same alleged transactions but charge a violation 
of a third statute. Count 6 names both defendants. Counts 3, 9 and 12 
charge Brown alone; and Count 15 charges Williams alone. What these 
counts charge is that the defendant, or defendants, therein named facili- 
tated the concealment and sale of a specified quantity of heroin after the 
said heroin had, with the knowledge of said defendant, or defendants, 
been unlawfully imported into the United States contrary to law. 

The law alleged to have been violated in Counts 3, 6, 9, 12 and 15 
is Section 174 of Title 21 of the United States Code. It provides: 

‘whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its 
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control or jurisdiction contrary to law, or receives, conceals, 

buys, sells, or in any manner facilitates the transportation, con- 

cealment or sale of any such narcotic drug after being imported 
or brought in, knowing the same to have been imported or brought 
into the United States contrary to law, shall be punished as the law 
provides." 

The law goes on to state that the Government does not have to prove 
every element of the offense as the Statute analyzes it, but if the defend- 
ant is shown to have, or to have had, possession of the narcotic drug, 

such possession shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession to the satisfac- 
tion of the jury. 

In other words, if you find beyond a reasonable doubt that a defend- 
ant had possession of a narcotic drug as charged in a count or counts of 
the indictment here, then from the fact of possession alone, you are at 
liberty to find such defendant guilty of having violated the last section I 
read to you without anything more unless, of course, such defendant, by 
himself, or by some other witness, explains the possession of the nar- 
cotic drug to your satisfaction. : 

Members of the jury, it is your recollection of the evidence that 
you are to go by. It is not the recollection of counsel and it is not the 
recollection of the judge, so that anything that I say to you regarding 
the evidence is not to be regarded as in any sense binding upon you. You 
are to go, as I said, by your recollection of the evidence. 

According to my recollection, the witness Bowden testified that no 
order was given on a form provided by the Treasury at the time of the 
alleged transactions, at the time of the alleged purchases of narcotics 
by him; and also it is my recollection of his testimony that he testified 
that there were no appropriate tax-paid stamps and also that the nar- 
cotics were not from or in any original stamped package. 

As you know, in this case the Government claims that on Septem- 
ber 4th Officer Bowden made a purchase of narcotics when both defend- 


ants were present. According to my recollection, Officer Bowden 
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testified that defendant Brown pointed to Williams, that the officer put 
$6.00, or some sum of money, in a book at the direction of Brown, that 
Brown took the book to Williams and that Williams took the money and 
pulled something out of his pocket and put it in the book and that Brown 
returned to him -- that is, the officer -- opened the book and therein 
was found four capsules containing a narcotic drug, which capsules were 
passed to the officer or were taken by the officer out of the book. As I 
said, that is my recollection of what the officer testified to in regard 

to that particular date, September the 4th, but, of course as I said, you 
are to go by your recollection. 

Now, I have mentioned this testimony in order to explain to youa 
point of law. You are told this: We have a law in the District of Colum- 
bia which says that if a person aids or abets a principal offender in the 
commission of an offense, why then the person who aids or abets is 
chargeable as a principal; and on this theory Counts 4, 5, and 6 charge 
both of these defendants in regard to the capsules allegedly acquired by 
Officer Bowden on the date, September 4, 1959. 

Now, as you know, the defendants in this case have pled not guilty. 
They deny that they saw Officer Bowden on any of the dates here in- 

volved and they deny that they gave him, or sold to him, narcotics 
at any time. 

Every crime has certain essential elements or things that go to 
make up the crime. Before a jury may convict any defendant of a crime, 
the jury must first find that all of the essential elements of that crime 
have been established by the evidence beyond a reasonable doubt. As I 
have said, the Government has the burden of proof as to such essential 
elements. 

I shall now tell you what the essential elements are of each 
offense charged in this case. The essential elements of the offense 
charged in each of Counts 1, 4, 7, 10, and 13 are as follows: 

First, that in the District of Columbia, on or about the date speci- 
fied in said count, the defendant, or defendants, therein named did sell, 
barter, exchange or give away to Richard K. Bowden a narcotic drug 
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specified in said count; and, 

Second, that said transfer of such narcotic drug was not in pur- 
suance of a written order written for that purpose by the person to 
whom such narcotic drug was transferred as provided by law ; 

The essential elements of the offense charged in each of the 
counts, 2, 5, 8, 11, and 14 are as follows: 

First, that in the District of Columbia, on or about the date 
specified in said count, the defendant, or defendants, therein named sold 
or dispensed or distributed a narcotic drug as alleged in such count; and, 

Second, that said transfer of a narcotic drug was not in the original 
stamped package and not from the original stamped package. 

The essential elements of the offense charged in each of the 
Counts, 3, 6, 9, 12, and 15, are: 

First, that on or about the date alleged in said count, within the 
District of Columbia, the defendant, or defendants, named in said count 
facilitated the concealment and sale of a narcotic drug as charged in 
said count; and, 

Second, that such facilitation and concealment was done after said 
narcotic drug had been imported with the knowledge of the defendant, or 
defendants, named in said count into the United States contrary to law. 

Should the jury find that the Government has established beyond a 
reasonable doubt all of the essential elements of the offense charged in 


some count, or counts, then the jury may bring in a verdict of f guilty as 


to such count or counts. 

On the other hand, should the jury find that all such euaential 
elements have not been so established as to any count or counts, or if 
the jury has a reasonable doubt as to whether they have, then the jury 
would bring in a verdict of not guilty as to each such count, or counts. 

There has been testimony here to the effect that the defendants 
had never met Bowden, or seen Officer Bowden, until after the date of 

361 the alleged offenses here and that at the times and places Officer 
Bowden says he bought the narcotic drugs, that the defendants were 
elsewhere. , 


132 

Brown testified he was at work at these times, and Williams 
testified that he was at certain other places at the time and not at the 
places that Officer Bowden testified to. 

Now, you are told this: If, after a full and fair consideration of 
all the facts and circumstances in evidence, the jury finds that the Gov- 
ernment has failed to prove beyond a reasonable doubt that a defendant 
was present at the time and place of the commission of the offenses 
charged against him in the indictment, then you are told that one of the 
essential elements of the offense would be lacking and in that event it 
would be your duty to find such defendant not guilty. 

Of course, what I have said applies in respect to each defendant. 

When you go to the jury room, the first thing that you are to do is 
to elect your foreman. Your foreman will give each of you an oppor~ 
tunity to express your views. Upon your return to the courtroom, after 
you have reached your verdict, your foreman will state the verdict that 
you have reached. However, each of you may be asked to state your 
verdict as to each of these counts, in which case each of you should be 
prepared to state all of the verdicts. I know that you are in somewhat 
unfamiliar surroundings and so, if you desire to do so you may note on 

a little piece of paper before you return what your verdicts are 
and you may, if you wish, refer to that little piece of paper in case you 
are called upon to state your individual verdicts. 

Now, upon your return to the courtroom, the clerk will ask you if 
you have reached a verdict as to the defendant Roland W. Brown; and if 
you state that you have, why then he will ask you how you find as to the 
defendant Roland W. Brown on Count 1; and after answer has been made, 
then you will be asked as to Counts 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12 as 
to Brown. 

After you have answered that, the clerk will then take up the 
matter of the charges against LeRoy Williams and will ask you how 
you find as to the defendant LeRoy Williams as to Counts 4, 5, and 6, 
13, 14, and 15; and you will make answer as to each one of those counts. 

As I said to you earlier, Roland W. Brown is charged in each of 
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Counts 1 through 12. The defendant LeRoy Williams is charged in each 
of the counts, 4, 5, and 6, and 13, 14, and 15. 

Now, you may not remember this readily and so I say to you that 
you may refer to the indictment for information as to those counts in 
which the defendants are charged. They are charged together only in 
three counts. The charges, the counts in which they are charged to- 
gether -- that is, both defendants together, are only Counts 4, 5 and 6. 

In all the other counts, one defendant is charged but not both. 
That is, not both together. There are counts in which each is charged 
separately. 

Your verdict as to each count must be unanimous. That is, all 
12 of you must agree to any verdict. 

I will now ask the alternate juror to step out of the box. I thank 
the alternate juror for his service as I do all of the jurors; and if the 
alternate juror has any coat or hat in the jury room, I will ask him to 
now go there and get it so that he will not be in the room when the other 
12 jurors go there. 

Are there any objections or requests ? 

MR. FLANNERY: No, Your Honor. 

MR. HARRIS: May we approach the bench? 

THE COURT: Certainly. 

AT THE BENCH: 

THE COURT: All right, Mr. Harris. : 

MR. HARRIS: Your Hmor, to the best of my knowledge, there 
was no stipulation of counsel in this case. Nearest thing to a stipula- 
tion was stipulated as to -- or conceded -- qualifications of the chemist. 

THE COURT: Would you like to have me call that to their atten- 
tion especially? I had forgotten whether there was any other or not. 

MR. FLANNERY: That is the only one I remember, Your Honor. 

MR. HARRIS: That is a stipulation; I guess then that is it. 

THE COURT: Do you want me to call that to their attention, sir, 
what we are talking about ? 

MR. HARRIS: Well, I'll withdraw that if you recall that specifically 
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that we did say that we conceded the qualification of the chemist. 

Your Honor gave the false testimony charge, which I have no 
quarrel with except the ending of it which I understand: 

‘In other words, you may base your verdict on that portion of the 
testimony that you believe to be true." 

Which is true, and the law, but it is also true, in other words, 
that they may base their verdict upon throwing out all of the testimony 
of Bowden; and that is our principal point. 

MR. FLANNERY: I don't think Your Honor should single out any 
witness. 

THE COURT: I said they might. I didn't say they had to. 

MR. HARRIS: Well, the witness -- I beg your pardon. 

THE COURT: I said they might. 

MR. HARRIS: Yes, Ma'm; I'm saying that the charge as given on 
that particular point, I have no quarrel with but after giving the law 
Your Honor said, ‘In other words, you may base your verdict on that 

portion of the testimony that you believe to be true," without add- 
ing, "You may base your verdict upon a throwing out of the entire 
testimony of 2 witness believed to have testified falsely.” 

THE COURT: Oh well, I said that. I had already told them that 
they could disbelieve it all or part of it. 

MR. HARRIS: Yes, Ma'm; well, as I said, Your Honor, I had no 
quarrel with the instructions as given except where it started, 'In other 
words.” Then it didn't give both sides of the coin to my way of thinking. 
That's all that I object to. 

THE COURT: Did you want to say something? Suppose you stand 
over next to the reporter. 

MR. CARTER: Objection to the portion of Your Honor's instruc- 
tions saying whether or not their employment colored the testimony in 
any way, although the fact that Williams does not testify to have any 
job or to the effect that he doesn't have one also involves him as far as 
employment is concerned. 

THE COURT: I think you misunderstood me. I said I was only 
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thinking about the police in connection with the employment. I'm not 
talking about the defendants. 

MR. CARTER: Oh, then I withdraw that objection to that. 

MR. HARRIS: That was the police because at that time I made a 
note somewhere in that charge, '"...you may do so in light of a deep 
personal interest." I had made a note of that but the Court said about 

366 the police officers, their employment, which, of course, I thought 
balanced it. 

THE COURT: All right. 

IN OPEN COURT: 

THE COURT: Members of the jury, when I was indicating to you 
what the evidence consists of, that is to say, the testimony of the wit- 
nesses who appeared on the stand, the exhibits, and so forth, I men- 
tioned that you might consider as evidence a stipulation entered into by 
counsel. It is my recollection that there was one stipulation and one 
only; and that that one stipulation was as to the chemist. 

Ordinarily in a case when a professional person is called, their 
qualifications must first be established before they may testify as to 

their expert opinion and so in this case, to save time, it was stipulated 


by counsel that the person who appeared here as a chemist is a quali- 
fied chemist. So that is the only stipulation that is in evidence accord- 
ing to my recollection. 

Now, in instructing you numbers of points of law have been 
touched upon. When you consider the instructions that I have given you, 


you are to consider them in their entirety. You are not to single out 
some particular instruction and overlook others but you are to consider 
the instructions as a whole. 

You may now retire and give to this case the same conscientious 
consideration that you would any matter of importance in your life. 


You may now retire. 
* * 
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JUDGMENT AND COMMITMENT 

On this 2nd day of December, 1960 came the attorney for the 
government and the defendant appeared in person and by his attorney, 
DeLong Harris, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of 


Vio. T. 26 U.S.C. 4705 (a) 
T. 26 U.S.C. 4704 (a) 
T.21U0S.C.174 


and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of 

Five Years on Counts 1, 4, 7, and 10; 

Five years on Counts 3, 6, 9, and 12; 

Twenty (20) months to Five Years on Counts 2, 5, 8, and 11. 
Sentences, by the Counts, to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge. 


[Filed Dec. 9, 1960] 


NOTICE OF APPEAL 


Name and address of appellant Roland W. Brown, 
DC. Jail, 
Washington, D. C. 


Name and address of appellant's attorney De Long Harris, 
1901 Eleventh Street, N.W. 
Washington 1, D.C. 
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Offense Narcotics Violations 


Concise statement of judgment or order, giving date, and any sentence 
20 months to 5 years on Counts 2, 5, 8, 11; 

5 years on Counts 1, 4, 7, 10; 

5 years on Counts 3, 6, 9, 12. 

Said sentence by the Counts to run concurrently. 

Name of institution where now confined, if not on bail D.C. Jail. 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


December 9, 1960 /s/ Roland W. Brown 
Date Roland W. Brown Appellant DLH 


/s/ DeLong Harris 
DeLong Harris, Attorney for Appellant. 
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No. 16,145 
QUESTIONS PRESENTED 


1. When a witness has testified and then, upon cross-exam- 
ination, admits that he has made a prior inconsistent state- 
ment, is it proper redirect examination to ask the witness un- 
| der what circumstances the prior statement was. made? 


| 2. Was. it error to refuse to instruct the jury on the law of 

“casual labor” as that phrase might apply to 26 U.S.C. § 3401 
(persons. subject to withholding of federal income tax) in or- 
der to impeach the credibility of an employer who had failed 
to comply with the provisions of that statute? 

3. Was it proper to allow a witness to testify about records 
kept in the ordinary course of business after appellant’s coun- 
sel stated he had no objection to admission of the records under 
the federal shop book rule? 


q@) 


I. ‘A Witness May Always Explain the Circumstances in Whioh 
a Prior Inconsistent Statement Was Made 


Hk Sig, Beste Wao kamu Coie te Bice Bae Bac 
and It Was Therefare. Proper To Allow Davis To Testify 
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— Guited States Court of. Sippeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,145 


Rowanp .W. BaowN, APPELLANT 
v. 
Unrrep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEE 


COUNTEESTATEMENT OF THE. CASE. 


On January 18, 1960, appellant and one Leroy Williams 
were indicted for violations of laws regulating narcotics. Ap- 
pellant went to trial on September 19 and was represented by 
retained counsel. “On September 23 the jury was discharged 
because it’ was unable to agree. On November 1, 1960, ap- 
pellant’s second trial began. The jury found him guilty as 
charged and he wassentenced on December 2. 

Appellant was'charged in 12 counts of a 15 count indict 
ment. On three of the counts he was charged jointly with 
Williams. The counts in the indictment pertaining to appel- 
lant arose from four transactions involving the sale of nar- 
cotics to Richard K. Bowden, a police undercover: officer. 
Bowden testified that'on Saturday, August 22, 1959, appellant 
sold Bowden two capsules of narcotics‘around'5:50:P:M. ‘On 
Friday, September 4, 1959, around 5:00 P.M. Bowden gave 


,*21,U.S.0. $174; 26 U.S.C: $§ 4704(a), 4705(a).. - 
q1) 
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money to Brown who gave it to Williams and Williams gave 
Brown four capsules of narcotics which Brown gave to Bow- 
den. Three counis of the indictment involved a sale of four 
eapsuleg of narcotics to Bowden on Thursday, September 10, 
1959. “The last sale involving three capsules of nareoties took 
place on Monday, October §, 1959: °° *' - 

Appellant’s sole defense was alibi. He denied selling drugs 
to Bowden and said he had never seen Bowden until the pre- 
liminary hearing in this case. He testified that on September 
4, the date of the second transaction, he was employed be- 
éween the hours of 5:30 AM. and 7:30 P.M. at Davis Seafood 
Company. He also stated that on September 10 and October 
5 he was employed by Davis at the time at which Bowden 
claimed to have bought narcotics from appellant. (J-A.80-82.) 
Appellant then rested his case. The only issues briefed by 
pellet concern what happened at the trial after this pont. 

The Government called as a rébutfal witness Benjamin 
Davis, who owned and opérated thé Davis Seafood Company. 
He produced certain documents. Appellant’s counsel said that 
he had no objection to the introduction of these records under 
the Shopbook Rule but that the record should speak for itself 
(J.A. 88). The witness testified that according to these rec- 
ords appellant had not been employed by him during the times 
im question (J.A. 87-90). 

The witness Davis testified that he kept his own books 
(3.&. 204). He stated that one Angelo Lacastro manages the 
business when Davis is not present (J.A. 93). He said that 
en Saturdays he transferred payroll records of wages paid to 
employees to his “payroll book” from weekly records kept on 
the eovers of invoice books. He said that it was easier that 
way. (JA. 93). ‘The covers with the wage records on them he 
kept “im sueeession” (J.A. 99). The records kept on the i- 
voiee covers were, he said, “more exacting” (J.A.101). Hedid 
not transfer all of the entries on the covers to the payroll book. 
He steted that he thought some of the employees were “easusk’ 
gad thst-he was therefore not required to pay social seeutity. 
{os- on their wages. He also thought they did not earn enough 
money to require him to pay social security or to withhold 
their wages for fedetal tax purposes (J.A. 94, 100). When 


3 


asked why he had not‘listed-a certain employee on federal or 
District tax returns he réplied, “Well, I considered him as an 
independent contractor but'I see now that maybe I have done 
wrong and will correct it.” Appellant’s counsel rejoined, “We 
are not concerned with that, sr” (J.A. 113). 

Appellant’s attorney during cross-examination produicéd a 
statement in Davis’ pandwriting dated February 24, 1960: 
“Roland Brown worked on a , part-time basis during the months 
of September and October of 1959; he worked on the weekends 
consisting of Thursday, Friday and Saturday of every week 
during those two months” (J.A. 98). Davis said this was & 
mistake and not a deliberate lie (J-A. 96). 

On re-direct examination counsel for the government asked: 
“Now would you tell the court and the jury the circumstances 
under which you filled out, why you filled it out this way?” 
Appellant’s attorney then stated: “Your Honor, I think that 
document should speak for itself.” The objection was over- 
ruled: (J.A. 115). Davis answered the question: 


“Roland Brown came to my office and told me he was 
being harassed by the police, and at that time told me 


he was getting married, having a baby, and that he 
needed work, that he couldn’t get a job, a steady job, 
not being able to keep it. 

“At that time he asked me if I would—there was some 
sort of difficulty he was in; I did not know exactly what 
it was—and he asked me if I wouldn’t write a little note 
for him.” (J.A. 115-116) 


Apelbait did soe tell Davis Che Kid of Sleahby bo Wana wet 
that he had been indicted by the Grand Jury in this. case. 
Davis testified when he wrote the note he’had not referred to 
the records which he had in court. Davis said that the records 
did reflect that appellant had worked for him on September 24, 
25, and 26 of 1959 and that those were the only times in Au- 
gust, September, and October of that year on which appellant 
worked for him. 

Before the charge to the jury was given, appellant’s counsel 
asked for an instruction “on the law; as to casual labor.” The 
court stated “I am not going to undertake to tell them what the 
law is on this point but if you want to tell them that he has 
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done it wrong you may go ahead and do it.” The argument of 
appellant’s counsel.to the jury has not been transcribed but 
presumably he took advantage of the court’s permission (J.A. 
120-121). 

. A verdict of guilty was entered. From the judgment of con- 
viction appellant now seeks relief. 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence.—Whoever fratuditently 6 or 
knowingly imports or brings any narcotic drug into the 
_ United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than twenty years and, in addi- 
tion, may be fined not more than $20,000. For a second 
or subsequent offense (as determined under section 
7287(c) of the Internal Revenue Code of 1954), the 
offender shall be imprisoned ‘not: less than ten or more 
than forty years and, .in addition, may be fined not more 
than $20,000. 

Whenever on trial for 2 violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 26 U.S.C. § 4704(2)—General requirement provides: 
It shall be unlawful for any person to purchase, sell, 
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'. dispense; or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and-the absence of appropriate tax paid stamps 
from narcotic. drugs shall be prima facie evidence of a 
violation: of this subsection by the person in whose pos- 

session the same may be found. 
Title 26 US.C. § 4705(a)—General requirement provides: 
It shall be unlawful for any person to sell, barter, ex- 
change, or give away narcotic drugs except in pursuance 
of a written order of the person to whom such article is 
sold, bartered, exchanged, or given, on a form to be 
issued in blank for that purpose by the Secretary or his 

delegate. 
Title 26 United States Code, Section 3401(a)(4) (1958 
edition) provides: 


§ 3401. Definitions. (a) Wages. For the purposes 

~". of this chapter, the term “wages” means all remunera- 
tion (other than fees paid to a public official) for serv- 

ices performed by an employee for his employer, in- 


cluding the cash value of all remuneration paid in any 
medium other than cash; except that such term shall 
not include remuneration paid— * * * 

' (4) for service not in the course of the employer’s 
trade or business performed in any ealendar quarter by 
an employee, unless the cash remuneration paid for 
such service is $50 or more and such service is performed 
by an individual who is‘regularly: employed by such 
employer to perform such:service. For purposes of this 
paragraph, an individual shall be deemed to be regu- 
larly employed by an employer during a calendar quar 
ter only if— 

(A) on each of some 24 days during such quarter such 
individual performs for such employer for some.portion 
of the day service not in ‘the. course of the employer’s 
trade or business; * * * 


Title 28 United States Code, Section 1732(a) (1958 ee 
provides: 
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$1789. Record made in regular course of business ; 
- photographic copies. (a) In any court of the United 
States and in any court established by Act of Congress, 
--gny writing or-record; whether in the form of an entry 
-in a book or otherwise, madé'as a memorandum or rec- 
ord of any act, transaction, occurrence, or-event, shall 
. be admissible as evidence of such act, transaction, occur- 
rence, or event, if made in regular course of any busi- 
~ ness, and if it was the regular course of such business 
to make such memorandum or record at the time of 
such act, transaction, occurrence, or event or within a 
reasonable time thereafter. 

All other circumstances of the making of such writing 
or record, including lack of personal knowledge by the 
entrant or maker, may be shown to affect its weight, 
but such circumstances shall not affect its edmiasibility. 

The term “business”, as used in this section, includes 
business, profession, occupation, and calling of every 
kind.” one 


SUMMARY OF ARGUMENT 
I 


A witness always may be allowed to explain the circum- 
stances in which « prior inconsistent statement was made. 


0 


The Court properly refused to instruct the jury on the “law 
of casual labor.” The witness Davis stated that under the 
law, as he understood it, he was not obligated to withhold 
money from certain employees or to report their wages. De- 
fense counsel was allowed to tell the jury-that Davis had not 
done the right thing. Counsel offered no written instruction 
showing how he wished the jury to be instructed on “casual 
labor”, 2 term which does not appear in the statute. 


past 


The records from which Davis testified were admissible un- 
der the shop book rule. For admissibility it is not necessary 
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that the person who made the entry. be idéntified. The.records 
were kept in the regular course of business.. Neither Davis nor 
the person who made the entries had any motive to misrepre- 
sent the facts reflected by the entries: It was, therefore, 
Proper to allow Davis to testify.concerning the records. 


ARGUMENT . 


L A witness may always explain the circumstances in which 
2 prior inconsistent statement was made 


The witness Davis testified on direct examination that ap- 
pellant had not been working for him at the times the narcotic 
sales occurred. On cross-examination he admitted he had 
written a note stating that appellant worked for him on the 
weekends on which two of the sales took place. On re-direct 
examination Davis was asked, “Now, would you tell the Court 
and jury the circumstances under which you filled this out, 
why you filled it out this way?” Counsel for appellant said, 
“Your Honor, I think that that document should speak for 
itself.” The court replied, “The objection is overruled’ 
(J.-A. 115). 

It is elementary that a witness may explain a statement 
made prior to his testimony and inconsistent with his testi- 
mony and may also explain the circumstances in which the 
statement was made. 3 Wigmore, Evidence §§ 1044, 1017-18 
(3d ed. 1942). In Southern Transport Co. v. Ashford, 48 F. 
2d 191 (5th Cir. 1931), the Court said: 


“Glover, @ witness for appellee, was confronted with 
an affidavit which he admitted signing, and which was 
somewhat at variance with his testimony. He was al- 
lowed to testify in explanation that he had; at the re- 
quest of an agent of appellant, signed it, but did not 
swear to it, in order to get the truck driver out of jail, 
and under promise that the paper should not come up 
in court. The objection was that the witness was 
estopped by his affidavit. A party to a civil suit may 
sometimes be estopped from changing his claims or his 
contentions because of his pleadings, his solemn admis- 
sions, a previous judgment, or statements or conduct by 
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which others have been misled. But.a witness of such, 
if allowed to testify at all, is never cut off from, but is 
always under the duty of, telling the full truth as he 
really knowsit. “A previous contrary statement whether 
. under oath or not is no estoppel, but is admissible in 
impeachment of the present testimony of the witness. 
He may state the circumstances under which it was 
made, or may explain what he meant by it, or may deny 
that it was made at all: _The very purpose of the rule, 
requiring the impeaching writing to be called to the 
attention of the witness before it can be introduced as 

an impeachment is to give the opportunity to deny or 
explain it, or exculpate kinwelf if he'cen. The Charles 
Morgan, 115 U.S. 77, 5S. Ct. 1172, 29 L. Ed. 316. The 
jury are then to determine under all the circumstances 
the real force of the impeachment, and the credit to be 
given the present testimony of the witness.” 


Wigmore calls the contention that the witness was estopped 
from explaining the circumstances under which the affidavit 
was given “astonishing”.* 


Il. The Court properly refused an instruction on the “law 
of casual labor” 


Appellant states that one of the questions presented in this 
case is: 9 
“Tp g criminal trial where a rebuttal witness testifies 
that his failure to perform a certain act required by law 
to be performed by him was based upon an erroneous 
interpretation of the law which he states as being the 
fact, and where the failure to perform such act bears 
upon his credibility as a rebuttal witness, was it error for 
a trial court to refuse to instruct the jury concerning 

the law upon the subject?” (Br. p.i.) 

In his summary of argument he says: 

: “When Davis testified that he did not list Brown as 


well as many others upon his payroll book and upon his 
quarterly District and Federal Tax returns because of 


23 Wigmore, Evidence § 1044, n. 1. 
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his interpretation of the law which he stated as the law, 
it was prejudicial to Brown for the Court to refuse to 
instruct the jury as to the law upon the subject, which 
law would have affected the ectedibility of Davis and 
would have had a most serious. bearing upon the out- 
come of the case.” (Br. p. 9.) 
In his argument appellant says he asked for an instruction on 
the definition of those not subject to. withholding tax under 26 
US.C. § 3401 “when it appeared that Davis had conveyed to 
the jury the idea that he was not obligated to list many 
employees on his tax returns because of his statement con- 
cerning casual labor. *.* *” (Br. p. 15.) Whatever validity 
appellant’s argument on this point may have, it rests on an 
assumption of fact that Davis stated what the law was and 
that he conveyed to the jury the idea that the law did not 
oblige him. 
. The record refutes such an assumption. The record discloses 
that the opposite impression was conveyed to the jury and 
appellant’s counsel was allowed to tell the jury that Davis 
was wrong. 


Davis said he had not filed a Form W-4 statement of sppek 
lant’s earnings because appellant had “not earned enough 
money.” The following exchange ensued: 


(Mr. Harris]. And what amount of money is one sup- 
posed to earn to file a W-4, sir, according to your under- 
standing? A. My understanding, sir, is that you here 
to earn over $100 in a quarter in order to file. 

Q. And is it your statement that he didn’t earn over 
$100 ina quarter? I mean, assuming that your interpre- 
tation of the law is correct, is that what you say? 
A. Yes, sir. (J.A. 94). (Emphasis supplied.) 

When the question arose again the following occurred: 

The Courr. When you say that it had to be over $100 
& quarter, you mean that he had to be paid over $100 
every three months; is that what you meant? 

The Wrrnzss. Yea, Ma’m. 

Mr. Harris. Your Honor, I submit that there is no 
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foundation in law for that supposition on the part of the 
witness. : ; 
The Court. Well, we.are not here to determine that. 
** * (JA. 106): - 
At a bench conference appellant’s counsel gave as his recollec- 
tion that Davis had testified he had not made a report of ap- 
pellant’s earnings “because he understood that you have to 
make more than $100 a month, or quarter, something” (J.A: 
210). ma 

It is thus clear that there is no basis for appellant’s present 
assertion that Davis testified as to what was the law or that he 
conveyed the idea to the jury that he was in fact exempt from 
the law. The opposite impression was given. After noting 
several other employees who were listed in the records kept on 
the invoice books but not on the payroll books, and after cate> 
gorizing them as “casual” laborers, appellant’s counsel asked 
Davis why he had not listed one “Jack” on any tax return. 
Davis replied, “Well, I considered him as an independent con- 
tractor but I see now that maybe I have done wrong and will 
correct it’ Counsel said, “We are not concerned with that, 
sir” (J.A. 113). 

Counsel submitted no written instruction on how he wanted 
the law of “casual labor” explained to the jury. Assuming that 
the issue of Davis’ legal obligation was pertinent, it is clear that 
counsel should have proposed s specific instruction. A discus- 
sion at the bench as to when an employer is obliged to withhold 
and report wages ended with this remark by the court: “Well, 1 
don’t. know whether that is true or not, and taxes are a very 
complicated matter and I don’t think that we could go into all 
those angles here” (J.A. 110). The court did, however, allow 
appellant’s counsel to tell the jury that Davis had “done it 
wrong” (J.A. 121). 
Hii The records were admissible under the shop book rule 

and it was therefore proper te allow Davis to testify con- 

cerning them 

In his summary of argument, appellant says: 

“Tt was error to permit this (in effect) reading to the 
jury the contents of documents which were inadmissible 
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because: they did not qualify under the common law 
rule because the witness was unable to positively iden+ 
tify the maker of the “records” and because they did 
not qualify under the Federal Shop Book Rule (26 
United States Code, Section 3401) because not only 
were they not kept in the regular course of business, 
but also because the witness testifying as to the eon- 
tents had a particular motive to falsify.” (Br. p. 8.) 


aiaegsdsee ass iol Ge teehee 
under the shop book rule because (1) Davis could not posi- 
lavely identify the maker of the entries; (2) the records were 
not kept in the ordinary course of business; (3) Davis had a 
particular motive to misrepresent. AH of these contentions 
are devoid of merit. 

At is not necessary that the witness be able $i Seiki ete 
maker of the entries. The purpose of the Shop Book Rule 
was to avoid the problems of proof which arose from the ¢om- 
mon-law rule that each entry must be identified by its maker: 
As was stated by the Attorney General in a letter to the Sen- 
ate Committee on the Judiciary, it is exceedingly difficult, if 
not impossible, to identify entries when an institution has a 
large bookkeeping staff and machines are used to make the 
entries. One of the purposes of the federal legislation was ‘to 
obviate the necessity of identifying the entrant.. Palmer v. 
Hoffman, 318 U.S. 109, 142, n. 2 (4943). The records in the 
‘natant cage sto as admissible as they would be if they deed 
been made by a typewriter rather than by hand. 

The records were kept in the regular course of business, 
Appellant’s counsel specifically stated that he did not object 
to the introduction of the records under the shop book rule. 
The facts concerning the manner in which these records were 
kept did, nevertheless, come out during the testimony of the 
witness Davis. Pencilled notations of time worked and money 
drawn by employees.were entéred on the backs of invoice book : 
covers (J.A.93).° Davis keeps his own books (J.A. 104). On 
Saturday Davis would make up the payroll from these nota- 
tions (J.A. 93, 101, 107). He kept these records in sequence at 


*The record does not disclose whether there was a form printed on the 
covers, 


12 


his office (J.A. 99). He would transfer the names and wages 
from. these records to the “payroll books”: (J.A. 101). He did 
not transfer all the names and records from the notations on 
the book covers tothe payroll book. The pencilled notations 
were “more exacting” (J.A. 101).. It is clear that records of 
time worked by employees and money drawn by them for the 
purpose of computing money due to. them and. for transfer to 
other record books were records made in the regular course of 
the Davis Seafood Company’s business.. Cf. United States v. 
Kimmel, 274.F.-2d 54 (2d Cir. 1960) (deceased accountants’ 
work sheets) ; Palmer :v. Hoffman, supra. It is clear that they 
were more reliable than the “payroll books.” If the witness was 
keeping two sets of records, one for his personal use and one for 
tax purposes, it is reasonable to assume that the set kept for his 
personal ‘use was more reliable than the set kept for tax pur- 
poses, or, as the witness said, they were “more exacting.” 
... Appellant has shown no reason why either Davis or anyone 
else would have a motive to falsify the records at the time the 
records were made. It is clear that the purpose and use of these 
records constitute “sufficient checks against inducements to 
misstate.” Hoffman v. Palmer, 129 F. 2d 976.(2d Cir. 194), 
off d, 318 US..109 (1943). They were simply: Davis’ way of 
ing the money due his employees at the end of the week 
in question. é 
! CONCLUSION 

Wherefore, it is submitted the appeal be dismissed as frivo- 
lous or, im the alternative, that the judgment of the District 
Court be affirmed. 

Outver GascH, 
United States Attorney. 


Cary W. BetcHer, .. 
Dantex J. McTacuz, — 
Assistant United States Attorneys. 
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